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Before the

FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In re Application of




)








)

KGAN Licensee, LLC



)
   BRCT-20050930ALF








)

For renewal of KGAN-TV, 



)

Cedar Rapids, Iowa




)

PETITIONERS’ OPPOSITION TO MOTION TO STRIKE
KGAN-TV’s “Motion to Strike” argues that Petitioners’ Reply “was not properly served and introduces new arguments” that are, in KGAN-TV’s view “baseless.” Motion, at 1. The station is wrong on all counts.

Given this station’s sorry record it is understandable that it would prefer to concentrate on procedural details rather than address its failure to perform in the public interest. But aside from adding yet another “substantial and material question of fact” requiring a hearing
 (that Petitioners’ arguments are “baseless”) the station’s Motion contributes nothing substantive to this proceeding.
Petitioners regret that the diversionary matters the station raises must take up the limited and valuable time of the Commission. The station’s counsel professes to bemoan “wasting administrative resources and unnecessarily prolonging proceedings.” Motion, at 2. But it is KGAN-TV and its Motion to Strike, not the Petitioners’ Reply, that is responsible for any prolongation of this proceeding.

Petitioners believe the station’s Motion is frivolous. However, given the nature of its misleading assertions, and the off-chance that the Commission’s staff and Commissioners may not share Petitioners’ evaluation of the Motion, Petitioners’ wish to respond.

Service. The station’s assertion that the Reply “was not properly served” is bewildering. (a) The Reply was properly served, and (b) the station’s counsel was advantaged rather than handicapped by the method chosen by Petitioners for getting a copy to her.

The Commission’s regulations clearly provide that “documents may be served upon a party.”
 That is what has been done, and continues to be done, in this proceeding. Mike Sullivan is designated as the “Station Manager” of KGAN-TV. The original Petition was delivered to him by hand. The Reply was served on him by mail. Both are acceptable methods of service (“served . . . by delivering a copy or by mailing a copy”).


Petitioners read “documents may be served upon a party, his attorney, or other duly constituted agent” as alternatives. Clearly documents must be “served” on someone designated in the regulation – and this one was. Beyond that, Petitioners do not read the regulation as requiring additional service as such. Indeed, KGAN-TV’s counsel seems to support this interpretation in the station’s Opposition, where it is asserted that the Petition was required by Commission rules to be delivered “to KGAN Licensee, LLC, the licensee of KGAN, or to Kathryn R. Schmiltzer, its counsel and duly constituted agent” (emphasis supplied). Opposition, at 3-4.

As a matter of professional courtesy and common sense a party’s attorney should also be given copies of any documents filed with the Commission. But that was also done. And, since Petitioners chose to do so by e-mail, station counsel received the Reply much earlier than had it been “served” by mail. Clearly she received it, and equally clearly she was advantaged rather than handicapped by the method chosen.


It is true the Commission’s regulation provides that “documents that are required to be served must be served in paper form.”
 But there is nothing in that regulation to even suggest, let alone require, that courtesy copies be delivered at all, let alone in any specified format or means of delivery.

Petitioners urge in the alternative that (a) the Commission’s regulations only require “service” on either the party or the party’s attorney, not both, (b) if the regulation requires “service” on the attorney, what was done should be considered “constructive service,” and finally (c) even if the Commission rejects each of these arguments, the Commission should waive any such variation in a proceeding in which (1) valid service was made upon the party, (2) the attorney was provided a copy of the document in question, and (3) the method of delivery advantaged, rather than handicapped the attorney in any way.
Substance of Reply. 
KGAN-TV, in its Motion to Strike, also contends that Petitioners’ Reply “raises new arguments and introduces new ‘studies.’” Motion, at 2. This contention is simply false, and the station provides no substantive support of its bald assertion.

For example, KGAN-TV claims that IBLTV’s Reply Exhibit 3 is a new argument or study that should not be considered by the Commission. That Exhibit is simply an analysis of evidence KGAN-TV submitted in its Opposition. The content of that Exhibit is taken wholly from the Opposition. Station counsel either did not read carefully, or did not understand, the Exhibit. 


Similarly, Exhibit 2, of which KGAN-TV also complains, Motion, at 2, contains only material that directly refutes claims raised by the Opposition. KGAN-TV claimed that it is the second-ranked station in Eastern Iowa. Opposition, at 24. Exhibit 2 presents evidence that either refutes or clarifies – but in any event clearly addresses -- the argument raised by the station. The Exhibit shows that KGAN-TV’s local news, which is the programming KGAN-TV is responsible for and best reflects KGAN-TV’s rankings in the community, is ranked dead last in Eastern Iowa. 
KGAN-TV claims that it has a news staff of 20 people. Opposition, at 20. So Exhibit 2, by way of response to that false claim, documents KGAN-TV’s staff size. It is less than half the claimed size. 
KGAN-TV also offered the argument in its Opposition that, “a substantial portion of [KGAN-TV’s] one and a half hours of daily news programming is focused on local affairs and is locally produced.” Opposition, at 24. Exhibit 2 elaborates on the study done by Charles A. Miller – not a “new ‘study,’” but one described in the original Petition to Deny – by charting the data used in Miller’s study to show that a very, very small portion of KGAN-TV’s “local news” is actually local news. Much is simply news from other parts of the state. 
The Exhibit also addresses the claim that KGAN-TV is the second-ranked station in the area, and that it airs a substantial amount of local news, by comparing KGAN-TV to KCRG-TV.
 As the Exhibit shows, KGAN-TV airs substantially less local news than KCRG-TV. 

In short, to the extent any new data and arguments have been introduced at this stage of the proceeding it is because they have been introduced by the station, not by Petitioners. Specifically, Petitioners’ Reply Exhibits 2 and 3 address only arguments raised by KGAN-TV in its Opposition – a matter over which, necessarily, Petitioners had no control.

Thus, Petitioners have not introduced “new arguments and ‘studies.’” But even had they done so, KGAN-TV has misstated the law. Two of the regulations to which they refer, Motion, at 2, n. 2, deal with petitions for reconsideration
 and parties to a hearing.
 It is true that the third reference does speak to replies, and provides that they “shall be limited to matters raised in the oppositions . . ..”
 But as detailed above, Petitioners believe that their Reply was “limited to matters raised in the opposition.”

KGAN-TV cites the Comark Cable Fund case
 for the dicta, quoted from the 1973 FCC Review Board decision in Industral Business Corporation,
 that “orderliness, expedition and fairness in the adjudicatory process require that reasonable procedural limits be established and maintained.” What counsel fails bring to the Commission’s attention, however, is that Comark was a case in which the Commission, in effect, waived its rules regarding replies that raise additional issues.

The opinion explains:

“CCI has requested that the reply to its opposition to NITCO’s petition for consideration be dismissed or stricken as contrary to section 1.106(h) of our Rules . . .. NITCO’s reply fails to be limited to matters raised in the opposition and raises new arguments . . .. Nevertheless, . . . we do not believe that CCI will be unduly prejudiced by our considering the merits of arguments NITCO may not have raised as timely as it should have done. Accordingly, while we have not granted CCI’s motion to strike NITCO’s reply pleading, NITCO is admonished that we . . . will not tolerate any effort to unduly delay this adjudicatory proceeding.”

In fact, the Commission has often taken this kind of practical, common sense approach to procedural rules, and Petitioners assume it will do so in this case should that be necessary. Meanwhile, to the extent “undue delay” has been introduced into this proceeding, it has been the doing of KGAN-TV and its frivolous Motion to Strike, not Petitioners.
Substantial and material questions of fact. Finally, KGAN-TV suggests that the list of substantial and material questions of fact in the Reply are speculative and unsupported, and that some of the questions actually relate to the issue of “standing.” Motion, at 3, n. 7. As should be obvious to any casual reader, Petitioners are not questioning whether Petitioners have standing. Petitioners believe they have provided an overwhelming case for their standing. Petition, at 7-9. It is KGAN-TV that has attempted to turn the question of Petitioners’ standing into a substantial and material question of fact, not Petitioners. Having done so, however, it is certainly appropriate for Petitioners to list it as an additional “question of fact.” It is baffling how KGAN-TV can argue that Petitioners’ recognition of a question of fact, created by the station, constitutes proof that Petitioners have failed to demonstrate their standing.
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�  Ibid.


�  Indeed, given that it took a week (from February 28 to March 6, 2006) for a copy of counsel’s Motion to make its way to Andrew Schwartzman by mail across Washington, D.C., KGAN-TV’s counsel was substantially advantaged by Petitioners delivery of the Reply to her by e-mail.





�  47 C.F.R. § 1.47 (d) (2005).





� Petitioners have previously compared KGAN-TV to KCRG-TV throughout its Petition.





�  47 C.F.R. § 1.106(h) (2005).





�  47 C.F.R. § 1.294 (c) (2005).





�  47 C.F.R. § 1.45 (c) (2005).





�  Comark Cable Fund III (CCI Cablevision) v. Northwest Indiana Telephone Co. (NITCO), 103 F.C.C. 2d 600 (1985).





�  Industrial Business Corporation, 40 F.C.C. 2d 69 (1973).





�  Comark, n. 10 supra, at 603-604, ¶ 4. The final case cited by KGAN-TV, In the Matter of Amendment of Section 73.202(b), 7 F.C.C. Rcd 544, 545 (1992), at ¶12, n. 6, is inapposite, insofar as it addresses a party’s failure “to provide good cause for the late filing” rather than the argument counsel is making regarding the impropriety of introducing “new arguments.”


� As explained in the Petition, Andrew J. Schwartzman is not representing IBLTV as counsel. He did kindly agree to look over this Opposition to Motion to Strike after it was drafted, made some suggestions, and provided guidance to IBLTV regarding Commission procedures for filing, for all of which IBLTV is grateful. Of course, any errors in this document or IBLTV’s practices are the sole responsibility of IBLTV.





