








VII. WORKSHOP II. "Archaeology and Educational Programs"

Chaired by Susan Collins. Speakers included Catherine Susser,
Hester Davis, Nancy Hawkins (LOUISANA), Bob Brooks, Pat Mercado-Allinger,
and Richard Brooks (BUREAU OF LAND MANAGEMENT) .

The meeting adjourned at 4:30 p.m.

Respectfully, submitted, Susan M. Collins, Secretary/Treasurer.

SCS TECHNICAL ASSISTANCE DILEMMA
- from Robert L. Brooks, President, NASA

Some time ago the National Council of State Ilistoric Preservation
Officers (NCSHPOS) signed an agreement with the Soil Conservation Service
pertaining to consultation under their technical assistance program. In
the Technical Assistance Program, consultation was to occur regarding the
presence of known historical or archaeological properties within areas
identified for assistance in the construction of projects such as ponds,
grass planting, contouring, and septic rank line installation. Initially
it was anticipated that SCS would consult with the review agency on the
presence of known sites and document resources encountered during the
technical assistance program. However, recent actions on the part of the
Texas State Conservationist have brought into question the basis of this
agreement. While the Texas SCS office has agreed to consult regarding
the presence of known sites, they have refused to provide documentation
on sites encountered during technical assistance without the landowner's
permission. Clearly this represents a conflict with the initial
resolution.

The Texas SHPOs office has held meetings with the state SCS office
without a major breakthrough on this issue. It is my opinion that the
State Conservationist in Texas 1s bargaining without good faith and in
non-compliance with the provisions of Section 106 of NHPA as well as the
tenets of the PMOA. 1If you have dealings with SCS on their Technical
Assistance Program, 1 encourage you to support the position of full
consultation and documentation. If SCS is not willing to undertake this
level of consultation in your state, it is my opinion that you contact
NCSHPO about canceling the Memorandum of Agreement.



CONNECTICUT TRUST PRESERVATION AWARD TO MASHANTUCKET PEQUOT TRIBE FOR
HISTORIC CEMETERY PRESERVATION

The Connecticut Trust for Historic Preservation recognized twelve
outstanding preservation projects at its annual meeting at the State
Capitol in Hartford. Three merit awards were presented along with three
special merit awards and five honorable mentions. Included among the
Connecticut Trust's special merit awards was the Mashantucket Pequot
Tribe's preservation of an unmarked Pequot cemetery.

The Long Pond Cemetery is located along the west side of Long Pond in
Ledyard, Connecticut. Following the Pequot War of 1636-1637, the
remaining members of the Pequot Tribe were dispersed, and placed on a
series of reservations in southeastern Connecticut and southwestern Rhode
Island. The Mashantucket band of Pequots were granted the Mashantucket
Reservation in 1667. Over the years the original 3,000 acre reservation
was reduced several times until by 1856 only 214 acres remained of the
original reservation. The area along the west side of Long Pond was part
of the original Mashantucket Pequot Reservation established in 1667. 1In
1721, the tribe lost approximately 500~1,000 acres of land, which
included the cemetery and lands along the west side of Long Pond. Both
documentary evidence and funerary objects associated with the cemetery
indicate the cemetery was in use between 1667 and 1721.

Following the subdivision of a large parcel of land along the west side
of Long Pond in the earlv 1980's, a foundation was excavated on one of
the subdivided lots owned by Mr. and Mrs. Johnson in May of 1990. During
the course of the excavation for the foundation, human remains and
funerary objects wvere discovered. Tollowing notification of the
Mashantucket Pequot Tribe, representatives from the tribe met on site

with the landowner and State Archaeologist Nick Bellantoni. Initial
review of the site by Dr. Kevin McBride of the University of Connecticut
indicated at least ten ~raves were disturbed or distroyed by the
foundation excavation. Further field examinations by the University of

Connecticut in cooperaticn with the Mashantucket Pequot Tribe, and
additional ten graves were 1dentified immediately adjacent to the side
walls of the excavations and several other eraves (perhaps as many as
25-30) were identified elsavhere on the property. It is estimated that
15-25 graves were destroved during the excavation of the foundation.

The Long Pond Cemetery clearlv contained the remains of ancestors of the
Mashantucket Pequot Tribe, and preservation of the remaining portions of
the cemetery was considered a priority by the tribe. The Mashantucket
Pequot were also extremely sensitive to any adverse public reaction that
may develop as a result of the situation. Native cemeteries are
generally not marked, and are usually found only during construction
projects. In such instances, Native groups and state officials rely on
the good faith and co-operation of property owners and construction
workers to notify them upon the discovery of an unmarked cemetery. All
too often, tribal authorities and state officials are not notified for
fear that the land will be '"taken away" or that construction projects
will be stopped. The Mashantucket Pequot Tribe recognized that an
opportunity existed to set a precedent for the future. The tribe decided



to work with the landowner, town officials and the state archaeologist to
allow the construction of the home to continue, while at the same time
insure that the remaining portions of the cemetery would be preserved.
The tribe also recognized that an opportunity existed to learn a great
deal about the heritage and past of the Mashantucket people.

To this end, the tribe funded a professional archaeological
excavation/removal of the remaining portions of the cemetery that were in
immediate danger of being destroyed through erosion or collapse of the
side wall of the excavation. These detailed studies were carried out bv
the Public Archaeology Survey Team of the University of Connecticut. As
part of this process additional graves located on the property were
identified in order to insure their future in situ protection and
preservation. The tribe also removed approximately 600 vards of fill
from the foundation excavation that contained human remains and funerarw
objects. All costs associated with the removal/excavation of rraves and
grave fill were assumed by the tribe.

Following the completion of the emergency rescue efforts, the
Mashantucket Pequot Tribal Council supported Mr. and Mrs. Johnson's
petition for a variance of Section 8.1.5 of the Town of Ledyard Zoning
Regulations, to allow the construction of a dwelling within fifteen feet
of a cemetery. Together with Mr. and Mrs. Johnson and the Ledyard Board
of Appeals, the tribe worked out an agreement whereby Mr. Johnson could
continue to construct his home under certain stipulations; 1) no
additional excavation would take place on the property other than to
complete the proposed house and 2) any disturbance by the Johnson's or
subsequent property owners to the property to a depth in excess of three
feet must first be reviewed by the Town of Ledyard Building Inspector,
Mashantucket Pequot Tribe and the State Archaeologist. These
stipulations were filed with the Clerk, Town of Ledyard.

Based on the Long Pond Cemetery incident, the Town of Ledyard Planning
Commission proceeded to amend it's subdivision regulations to require
cultural resource inventories of all newly proposed subdivisions, and
that all subdivisions shall be laid out to preserve significant cultural
resources. These amendments were proposed by the Town Planner, and
revised following comments by the Mashantucket Pequot Tribe, State
Archaeologist, Connecticut Historical Commission and Ledyard Planning
Commission.

The entire process of identification, rescue, and preservation
represented a uniquely co-operative effort between a Native American
tribe, professional archaeologists, a private property owner and local
and state governments to protect and preserve a site of traditional
spiritual and ritual importance for Native Americans. The procedures
that were worked out between these various groups is serving as a model
for other situations of a similar nature throughout the northeast.



NEW PUBLICATION OF INTEREST TO NASA MEMBERS:
BENEATH THE INLAND SEA: MICHIGAN'S UNDERWATER ARCIIAEOLOGICAL HERITAGE
authored by NASA's John R. lalsey

Although John Halsey has no formal training in underwater archaeology or
maritime history, he has compiled a very readable and well-illustrated
text on the cultural resources of Michigan's Great Lakes. Beginning with
the Ice Age through maritime developments of the 1980s, Halsey outlines
cultural adaptations and historic usage of the lakes. With this
background he clearly explains underwater archaeology and the nature of
underwvater sites, and proceeds to successfully deal with questions of
ownership, legislation, and the future.

This is an extremely valuable guide to state archaeologists who are
developing polices for protection of shipwrecks and other underwater
cultural resources. Halsey's perspective on Michigan's preservation
effort should provide a model for other states. Of particular interest
is Michigan's development of Great Lakes state bottomland preserves. The
preserve innovation has led the NCSHPOs to recognize Michigan as having
one of the five best state historic shipwreck programs in the country.

In addition, an extensive bibliography provides an excellent reference to
maritime cultural resources that should be on every state archaeologist's

The price 1s $6.95, plus $2.00 handling. To: John R. Halsev, State
Archaeclosist, Bureau of History, Michigan Department of State, Lansing,
b ot a
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CULTURAL RESOURCE MEETING ANNOUNCEMENT

There will be a gathering of cultural resource information and database
specialists at the Plains Conference in Lincoln, Nebraska. The meeting
is tentatively scheduled for Thursday, November 12th in the afternoon and
expected to last two or three hours. This roundtable discussion is open
to anyone who is interested.

The main purposed of this meeting is threefold: 1) to meet our
counterparts, 2) to exchange information concerning the management of
cultural resource data in various programs; and 3) to discuss problems
and concerns that are of interest to those of us dealing with cultural
resource databases. It is hoped that the outcome will be a greater
understanding of what is being done in each state so that we can improve
our programs. Some of the topics which came up most often include:

1) GIS - who has it, what do they have, is it
a partnership with another agency, what are
the pros and cons?

2) Computerized databases - what systems are
being used and to what extent are they working?

3) Information dissemination - who has polices,
who has supporting state laws, what do the
policies say, how are they working and how
are they enforced?

4} Paper record storage - how to store site forms
and survey reports, what about automated
storage of forms and reports?

5) Fees - who charges for file searches, how
are the charges calculated, what types of
data are sent?

6) Database exchange - who is linked to whose
system, what kind of agreements do vou have,
what are the pros and cons?

7) Budget/attitude concerns - anybody else have
a huge and unrelenting backlog? Trouble
getting equipment? Too much work and too
few staff?

If vyou have any questions or are interested in attending
please contact:

Margaret Van Ness

Office of Archaeology and

Historic Preservation,

Colorado (303) 866-4670



DUES NOTICE

National Association of State Archaeologists

IRS Identification Number 88-0219691

c/o Susan M. Collins, Secretary-Treasurer
Colorado Historical Society
1300 Broadway
Denver, CO 80203
303/866-2736

INVOICE

1 yvear of mempership (1992) . . . . . . . . . . . .

~" - - N
Thaank vou.



NATIONAL ASSOCIATION OF STATE ARCHEOLOGISTS
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NEWSLETTER

NATIONAL ASSOCIATION OF STATE ARCHEOLOGISTS
' AGENDA
Annual Meseting
April 8, 1982
9:00 AM,, Allaghany Room
Pitsburgh Hilton and Towers
Pitsburgh, Pennsylvania
Approval of the 1991 minutes

Reports of officers

A, Presidenmt
B.  Secretary/Treasurer
C.  Edhor '

Report of 1682 NASA election
Oid business
A NASA Publications

New business (1982-94 officers presiding)

A Proposed amendments to nomination procedures

B.  Endorsement of Association of Forest Service Employees for Environmental Ethics

Program recommendations for 1663 meeting

Workshops

A.  Taking advamage of the recession; proactive site preservation, Brona 8imon
(Massachusetts) discussion leader, Stephen Claggett (North Cardlina), France
Ruftinl (Onio), and Davis Snyder (Ohio staff) as discussants

B.  Archeology and educational programs, Susan Colling (Colorado), discussion leader

Adjoumment



BALLOTING RESULTS

Newly elected officers of the National Association of State
Archaeologists 1992 to 1994 are the following:

President: Robert Brooks (Oklahoma)

Vice President: George Fielder (Tennessee)
Sec./Treas.: Susan Collins (Colorado)
News. Ed.: Nick Bellantoni (Connecticut)

A total of 19 ballots were received.

EDITOR'S NOTE:

A reminder that state news information for NASA can be sent to me by
mail:

Nick Bellantoni

Office of State Archaeology

Connecticut State Museum of Natural History
U-23, University of Connecticut

Storrs, CT 06269

or by FAX: (203) 486-5248

CALIFORNIA STATE ARCHAEOLOGY LAW

Brona Simon (Massachusetts) has passed on this article from the
Preservation Law Reporter regarding a California Court ruling on the
repatriation of artifacts which were found in prehistoric Native American
graves. Because of its 1interest to NASA members the article is printed
in its entirety.




STATE ARCHAEOLOGY LAW

California Court Orders Return of Metate
Fragments Under State Native American
Burial Statute

Several states have enacted
laws governing the disposition
of human remains found in
Native American graves. See,
e.g., "Nevada Enacts Statutory
Provisions Protecting Historic
Property,” 8 PLR 1025 (1989);
"New Mexico Adopts ‘Prehis-
toric and Historic Sites Preser-
vation Act,”” 8 PLR 1025
(1989); and "Washington En-
acts Laws Protecting Indian
Burial Sites,” 8 PLR 1031
(1989). Congress also adopted
the Native American Grave
and Burial Protection Act this
past year, which establishes a
process for the return of hu-
man remains and grave goods
to Native Americans by feder-
al agencies and museums. 9
PLR 1134 (this issue). The
intent of such laws is to pro-
tect grave sites from vandal-
ism and to give descendants
of the deceased an opportunity
to be involved in the disposi-
tion of such remains and asso-
ciated grave goods.

A recent decision from
California reflects one of the
more controversial aspects of
these laws: the concern by
archaeologists that such laws

9 PLR 1138

Preservation Law Reporter

may hinder their ability to
study artifacts in their efforts
to understand and interpret
ancient Native American cul-
ture for the benefit of the pub-
lic at large. In this case, the
California Court of Appeal
affirmed a lower court deci-
sion ordering an archaeologist
to give up possession of arti-
facts found by him while ex-
cavating two graves dating
from pre-colonial times. [Peo-
ple v. Van Horn, 207 Cal.
Rptr. 804 (Mar. 21, 1990).]

nder California’s Native
U American burial statute, 1t

is unlawful to obtain or
possess artifacts or human remains
recovered from the graves of Native
Americans except under certain
limited conditions designed to en-
sure that the treatment of such
remains is consistent with the
wishes of possible descendants of
those buried. Under state law, a
finding of a Native American burial
must be reported to the state’s Na-
tive American Heritage Commis-
sion {Commission], which in turn
must contact persons believed to be
descended from the deceased. The
state law sets forth a process
through which the applicable land-
owner and possible descendants

November 1990
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negotiate an appropriate disposition
of human remains and associated
grave goods, under the supervision
of the Commission. If the land-
owner and possible descendants are
unable to agree on the disposition
of the remains and grave goods, the
landowner is required to reinter the
materials "with appropnate digni-
ty."

The defendant in this case,
David Van Horn, is an archaeolo-
gist who had been hired by the City
of Vista to conduct an archaeologi-
cal survey on private property.
During the course of his survey,
Van Horn uncovered an ancient
grave daung from pre-colonial
times containing the
skeletons of two males
with two large metate
|millstone] fragments
on their chests. He re-
ported his discovery to

The court in
Van Horn deter- ment. The trial court
mined that the

statute governed

graves, except as acquired through
the negotiated process set torth in
the state law. Van Horn main-
tained that this provision did not
apply because metates were not
"grave goods" associated with Na-
tive American burials, and because
the remains appeared to be of a
people originating in Mexico, rather
than in what 1s now the United
States. Van Horn also claimed that
the statutory provision was uncon-
stitutionally vague, violated the
due process clause of the Fifth and
Fourteenth Amendments to the
U.S. Constitution and the establish-
ment clause of the First Amend-
ment, and depnived them of egual
protection under the
Fourteenth Amend-

retected each of these
claims and the court of
appeal afrirmed that

the state coroner, as
required under Califor-
nia law, but did not
contact the Native

the possession of
any artifacts
found in a Na-
tive American

decision.

The court of appeal
first determined that
section 5097.99 apphied

American Heritage
Commission. The
coroner had instructed
him to excavate the remains and
place them in custody of the San
Diego Museum of Man. Ultimate-
ly, members of a group inhabiting
the Pechanga Indian Reservation
asked Van Horn to relinquish the
fragments so that they could be
reburied with the remains. Van
Horn declined to comply and this
lawsuit ensued.

The state filed its action
against Van Horn under section
5097.99 of the California Public
Resources Code. This provision
prohibits the retention or posses-
sion of Native American artifacts
or human remains taken from

grave.

November 1990

Preservation Law Reporter

to all artitacts rather

than only "associated

grave goods” or "items
associated with Native American
burials." Upon reviewing the legis-
lative purpose of the act, the court
determined that this provision was
intended to govern the possession
of any artifacts found in a Native
American grave, so that the choice
of whether to preserve or rebury
such artifacts would ultimately be
made by descendants of the discov-
ered remains acting under the su-
pervision of the Commission. The
court also concluded that it con-
curred with the lower court’s legal
determination that the graves from
which the metate fragments had
been taken were Native American

Page 1139
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graves, and that the metate frag-
ments constituted Native American
artifacts within the meaning of the
statute.

The court next addressed the
constitutional 1ssues raised by Van
Horn. First, it determined that
section 5097.99 was not unconsti-
tutionally vague.  Applying the
standard set forth by the U.S. Su-
preme Court for assessing whether
a statute is vague — whether a
statute "forbids or requires the do-
ing of an act 1n terms so vague that
men of common 1ntelligence must
necessarily guess at its meaning
and differ in 1ts applicatuon” — the
court determined that Van Horn
knew that the remains and artifacts
he discovered belonged to Native
Americans, and that their ultimate
disposition rested in the hands of
the deceased’s descendants. The
court further concluded that the
legislature’s failure to define terms
such as "Native American” and
"grave" did not make the statute
unconstitutionally vague.

The court likewise rejected Van
Horn'’s due process and equal pro-
tection claims and his assertion
that the statute violated the estab-
lishment clause of the First
Amendment. The court stated that
the statute did not deprive Van
Horn and all other archaeologists
from practicing the "raw material of
their profession” in violation of
their due process rights, because
there was no showing that archae-
ologists have any right to possess
raw material from the property of
others for an indefinite period of
time. The court further concluded

“that Van Horn’s objections to the

statute under the equal protection
clause were unfounded since he has
not shown that he is a "party ag-

9 PLR 1140
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grieved or a member of the class
discriminated against" and that the
statute does not violate the estab-
lishment clause of the First
Amendment since there is no refer-
ence to religion within the statute.
In its decision the court ac-
knowledged the concerns raised by
Van Horn in his efforts to preserve
the metate fragments. However, it
found that the statute clearly re-
quires that the ultimate decision on
the disposition of such items be-
long to Native American groups
and not archaeologists discovering
such items. The court stated:

|Wijhile we appreciate defendants’
desire to preserve archaeological
specimens in general, and these me-
tates 1n parucular, for the benefit of
the public at large, the language of
section 5097.99 . . . clearly gives the
choice of preservation or reburial to
Native Americans, namely descen-
dants of the Native American de-
ceased or members of Native Ameri-
can groups, acting under the supervi-
sion of a commission which is con-
trolled by Nauve Americans.

November 1990
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