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On Jduly 1, 1983, lowa joined the ranks of a growing number of states that have reformed the
common-law Rule Againgt Perpetuities. [FN1] This arcane Rule, which higtoricaly has befuddied both
bench and bar, no longer should plague the etate planning community and defeat in unexpected ways
the digpositive gods of property ownersinadvertently caught in the Rul€'s seamless web. The lowa
gatutory reforms, based largely on the recently gpproved reforms of the American Law Indtitute,
[FN2] adopt both the wait-and- see anaytica approach and the equaly important cy pres doctrine.
[FN3]

*706 Under the wait-and-see analytical approach, a nonvested interest [FN4] is good under the Rule
if it actudly vests within the permissible period. This gpproach is contrary to the traditiond
might-have-been gpproach under which a nonvested interest was void under the Rule if, based on facts
and circumstances in existence when the interest was created, [FN5] any possibility * 707 existed that
the nonvested interest might vest after the permissible period had run.

Under the cy pres doctrine, a court may reform a nonvested interest to assure that it will vest within the
permissible period. In exercising this reformation power, courts are directed to fashion areform 'to
most closay approximate the intention of the creator of the interest in order that the nonvested interest
will vest . . . within the period of the rule’ [FN6] Both reforms, as reflected in the new lowa Satute, will
be discussed and andyzed in detail below.



At the onset, however, it should be made clear that the new lowa statutory rules have not repedled the
common-law Rule. Furthermore, the legidature, by its adoption of the two reform measures, in no way
explicitly or implicitly has indicated thet the policies underlying the Rule no longer serve a ussful societd
function. To the contrary, the Rule continues to serve its most important function: to compromise the
conflict between the interest of property ownersin disposing of property in amanner of their own
choosng and the interest of living beneficiariesin utilizing that property in whatever manner they
determine most beneficid in light of present facts and circumstances.

Thus, if reform is not intended to undercut the basic policy underlying * 708 the Rule, the question
legitimately is asked: "Why reform? With respect to the wait-and-see approach the answer in part isto
eliminate much foolishness in the law resulting from the courts application of the might-have-been
gpproach to void nonvested interests that actudly do, or can, vest within the permissible period under
the Rule. Judiciad foolishness sometimes results from surmising the most preposterous of events which
actualy have not occurred to illustrate that a nonvested interest might vest too remotely. Furthermore,
nonvested interests that actudly vest on time but concelvably might not have vested on time should not
be voided, because such interests do not offend the delicate bal ance the Rule constructs to compromise
the conflicting interests of the living and the dead. Additionaly, the common-law Ruleis primarily atrap
for the unwary that, because it is easily avoided by those fortunate enough to retain competent counsd,
penalizes those with less capable counsdl. "The adoption of the wait-and-see gpproach . . . islargely
motivated by the equality of trestment that is produced by placing the validity of al non-vested interests
on the same plane, whether the interest is created by a skilled draftsman or one not so skilled. [FN7)

The gtatutory cy pres reform permits a court to refashion a gift most closaly to gpproximate a crestor's
intent without doing violence to the policies underlying the Rule. By doing so, the court prevents the
property from which the nonvested and otherwise void interest was carved from being distributed in a
manner whally inconsstent with the crestor's intent. In most cases ¢y pres will result in the reformation
of an unfulfilled condition that cannot occur or fail to occur within the permissible period under the Rule.

In order to understand the reforms, the reader should have afundamental understanding of the
operation of the Rulein the absence of the wait-and-see and cy presreforms. To the extent the reader
needs a refresher, this author's treetment of the unreformed common-law Rule in an earlier article
[FN8] is must reading. This Article will not attempt to retrace old ground unlessiit is necessary to assst
the reader in understanding the impact of the statutory reforms.

In undertaking the andlysis of the new dtatute, this Article firgt proceeds with the one change that



reflects no dteration of existing law--the codification of the common-law Rule. [FN9] Next, the
wait-and-see doctrine is introduced, including an extended discussion of the role of the measuring lives
[FN10] and how they are to be ascertained. The cy pres doctrine then isintroduced [FN11] and the
Article concludes with a number of illugrations * 709 in which the two statutory reform rules can be
gpplied to validate nonvested interests that might otherwise be void.

I. THE IOWA RULE AGAINST PERPETUITIES

558.68 Per petuities.

1. A nonvested interest in property isnot valid unlessit must ves, if a al, within twenty-one years after
one or morelivesin being at the creation of the interest and any relevant period of gestation. [FN12]

This newly enacted section of the lowa Code is merdly a codification of the common-law Rule as
courts had interpreted the former perpetuities statute in the State of lowa. [FN13] Thus, in no sense
does section 558.68(1) represent any earth-shattering reform. Indeed, it is no reform at all. It was,
nonethel ess, a desirable change because former section 558.68 [FN14] did not purport on its face to
be a rule directed towards the remoteness of vesting. On the contrary, the former statute only
invalidated property dispositions that suspended ‘the absolute power of controlling the same.’ [FN15]
Precisdly what this meant, however, was never clear because the lowa Supreme Court repeatedly held
that the statute did not mean what it said. [FN16] Rather, the court consstently held that former section
558.68 was directed to the remoteness of vesting as, of course, isthe common-law Rule. [FN17] Thus,
the sole purpose of section 558.68(1) isto correct the statute books to reflect the long- standing
judicid congruction of the prior statute.

Section 558.68(1), however, does not precisely track the language of the common-law Rule, as
crystdlized by Professor Gray, that '[n]o interest is good unless it must ves, if & dl, not later than
twenty-one years after some lifein being at the creation of the interest.’ [FN18] Nonetheless, the import
of section 558.68(1) and Professor Gray's classic articulation is the same. Both statements of the Rule
focus exclusively on the time within which 'nonvested interests must vest [FN19] under the Rule.
Interests * 710 that are vested from the moment of their creation cannot violate the Rule. [FN20]



Like the common-law Rule, section 558.68(1) ties the vesting of the nonvested interest to a
twenty-one-year period after one or more livesin being at the creation of the interest. The changein
language from 'some life in Professor Gray's statement to 'one or more lives in section 558.68(1) is
grictly cosmetic; it represents no substantive change from the traditiona analyss that one or more lives
may be selected to test the validity of a nonvested interest suspected of violating the Rule. [FN21]
Similarly, the direction in section 558.68(1) that any ‘relevant period of gestation” may be considered,
athough not appearing in Professor Gray's formulation of the Rule, Smply codifies long-standing judicia
interpretations of the common-law Rule. [FN22]

Under traditiond perpetuity analyss, achild in gestation at the time the nonvested interest is crested and
who later isborn dive istreated as alife in being at the creation of the interest and would be an
gopropriate measuring life under the lowa statute. Additionally, a nonvested interest will be deemed to
vest timely even though it vestsin a child in gestation born more than twenty-one years after the degth
of the last measuring life.

Example#1: T [FN23] dieson May 1, 1980. By will, T devises property to X in trust to pay the
income in equa sharesto his children who survive * 711 him and shdl be living from time to time during
the term of the trust. The trustee is directed to distribute the corpusin equa sharesto T's grandchildren
who shdl be living twenty-one years after the death of the survivor of the children, the issue of any
deceased grandchild to take his or her parent's share. Findly, the will provides that any income earned
after the deeth of the survivor of T's children shal be accumulated and distributed to those persons
ultimately entitled to the corpus of thetrust. T is survived by his pregnant spouse and three children, A,
B, and C.

On October 1, 1980, T's spouse gives birth to T's child D, who is treated as being dive on May 1,
1980, the date of T'sdeath. A, B, and C diein 1983. D dies on November 1, 1992. D issurvived by a
spouse who is seven months pregnant. On January 1, 1992, she gives birth to GC, agrandchild of T.
GC dies on November 1, 2012, two months before his twenty-first birthday survived by a spouse who
is four months pregnant. GC's spouse gives birth to GGC five months later on April 1, 2013. The
interest of GGC, the issue of T's deceased grandchild, timely vests under the Rule. D isameasuring life
under the Rule even though he was born after T had died because he had been conceived prior to T's
death and subsequently was born dive. Ultimately, the nonvested interest vestsin GGC, who dso was
deemed to be dive at the expiration of twenty-one years plus the period of gestation after the death of
D. Actudly, of course, the nonvested interest became possessory in GGC twenty-one years and five
months after the death of D. [FN24]



In summary, section 558.68(1) merely represents a codification of the common-law Rule invaidating a
nonvested property interest that might not vest within twenty-one years after the livesin being at the
cregtion of the interedt.

1. THE WAIT-AND-SEE APPROACH

2. a In determining whether a nonvested interest would violate the rule againgt perpetuitiesin
subsection 1, the period of the rule shall be measured by actuad events rather than by possible events, in
any casein which that would validate the interest. [FN25]

The heart of the reform statute thus gppears in the first sentence of section 558.68(2)(a). This
‘wait-and-see' gpproach represents a fundamenta departure from the anaytica methodology under the
common-law Rule, which tested the vaidity of a nonvested interest by events that ‘'might have been.’
The lowa courts followed the might-have-been andytica approach. [FN26] Under the
might-have-been approach, a nonvested interest * 712 was invalid if, based on facts and circumstances
in existence when the period of the Rule began to run, there was any possibility the nonvested interest
might vest too remotely. Invalidity was assured if a scenario could be fantasized under which the
nonvested interest possibly might vest too remotely. The interest was invaid despite the improbability
that the hypothesized scenario would occur, and even though the nonvested interest actudly vested
within the period alowed by the Rule.

Theimpact of this satutory changeis eadly illustrated by comparing the andysis of the vaidity of a gift
conditioned on the probate of the testator's will under the common-law 'might-have-been' gpproach
and the reform ‘'wait-and- see’ gpproach. Suppose T, who is survived by three children, A, B, and C,
and five grandchildren, D, E, F, G, and H, bequeaths $25,000 to 'my grandchildren who are living at
the time my will is probated.’ The gift to T's grandchildren is a nonvested interest that is subject to the
condition precedent of survivorship until T'swill is probated. T'swill is probated within one month of
T's desth.

Under a might-have-been andlyss the gift to the grandchildren is void even though it vested in the five
surviving grandchildren of T within one month of T's death and necessarily within twenty-one years after
the livesin being. It was void because of what might have been. Consder this fantasy: Within one year
of T'sdeath A could give birth to a sixth grandchild, I. Immediatdly thereafter A, B, C, D, E, F, G, and



H (and any other possible measuring lives dlive a T's degth) could die and twenty-two years later T's
will could be probated. At thet time, but for the Rule, the gift would vest in T's surviving grandchild, 1.
While this scenario is highly unlikely to occur, the mere possibility thet it could occur was sufficient
under the common-law Rule to invaidate the grandchildren's nonvested interest. [FN27] Under the
wait-and- see gpproach, on the other hand, the gift to T's grandchildrenisvaid. In fact, the surviving
grandchildren's gift vested within their own lifetimes and, therefore, within the permissible period under
the Rule. [FN28]

The wait-and-see gpproach is admittedly the minority view of the proper way to andyze the vadidity of
anonvested interest under the Rule, [FN29] * 713 dthough the acceptance of this andytica approach
by the American Law Ingtitute [FN30] probably will result in the recognition of wait-and-seein the
mgority of, if not dl, American jurisdictions. [FN31]

*714 Further andysis of the wait-and-see rule in specific factua Stuations follows the discussons of
the new dtatutory rules relaing to ascertaining the measuring lives under the Rule and the cy pres
doctrine, which permits the courts to reform a nonvested interest that otherwise would violate the Rule
to assure ingteed that it will vest within the permissible period. An understanding of the measuring lives
concept and the cy pres doctrine is necessary to gppreciate fully the scope of the statutory reforms.

2. a For this purposg, if an examination of the facts in existence at the time the period of the rule begins
to run reveds alife or livesin being within twenty-one years after whose deeths the nonvested interest
will necessxily ves, if it ever vedts, that life or lives are the measuring lives for purposes of therule
agang perpetuities with respect to that nonvested interest and that nonvested interest is valid under the
rule. [FN32]

All nonvested interests that must elther vest or fall to vest within the permissible period are vaid under
the Rule. In other words, under the Rule an interest that timely failsis as good as an interest that timely
vests. Admittedly, thisresult is of little consolation to the holder of afailed interest. If anonvested
interest is certain to vest or fail within the permissible period under the Rule the interest isvalid. Thereis
no need to wait and see.

Without wait-and-see the vdidity of anonvested interest can be established from the moment of its
creation (1) if at the crestion of the nonvested interest alife in being that bears some relationship to the



vedting or failing of the nonvested interest can be sdected to demondtrate that the nonvested interest will
vest or fail to vest within the permissible period (a so-caled 'vaidating life) and (2) if a the creation of
the nonvested interest no life in being that has arelationship to the vesting or failing of the interest
whether or not such life dso isa'vdideating life can be sdected to hypothesize a scenario under which
the nonvested interest conceivably might vest or fail more than twenty-one years after the desth of any
vaidating life (aso-cdled ‘invaidating lif€). In effect, a nonvested * 715 interest is good under the Rule
from the moment of its cregtion if thereis any lifein being at the creation of the interest within
twenty-one years of whose death there is absolute certainty the nonvested interest will vest or fail.
[FN33] A vdidating or invalidating life need not be named in the governing insrument or related by
consanguinity to the taker or takers of the nonvested interest. [FN34] Similarly, the measuring lives
need not have any beneficia interest under the instrument. [FN35] If an invaideting lifeisin being when
the period of the Rule beginsto run, it will be necessary to wait and see whether the nonvested interest
actudly vests or fails within the permissible period to determine whether itisin al eventsvdid or
whether cy pres should be exercised to vdidate the gift. In the absence of any lifein being having some
connection to the vesting or failing of the nonvested interest that ensures the nonvested interest will
timely vest or fail to vest, the permissible vesting period is limited to a gross term of twenty-one years.
[FN36]

Example #2: T devises property to X in trust to pay theincometo A for life and after A's death to
digtribute the corpus to A's children who éttain the age of twenty-one. A survives T but is childless. A's
life obvioudy isrelated to the vesting or failing of the nonvested interest in A's children. The only other
possible lifewhich is rdated to the vesting or failing of that interest is the other parent of A's children,
who may or may not be alifein being a T's death.

Because the interest of A's children who attain age twenty-one is certain to vest or fal to vest no later
than twenty-one years after A's deeth, it is good under the Rule. Whileit dso might vest or fall to vest
within twenty-one years after the death of the other parent of A's children (who may not have been a
lifein being), such vesting or failing will occur either in A'slifetime or within twenty-one years of A's
degth. Thus, neither the other parent nor an ancestor of that parent is an invalidating life. No scenario
can be hypothesized under which by resort to the other parent's life or his or her ancestor's life, without
resort to A'slife as well, the nonvested interest could vest too remotely.

Example #3: T devises property to X in trust to pay theincometo * 716 A for life and after A's death to
digtribute the corpusto A's children who attain the age of forty. A survives T. Unlike Example #2, in
this example the possibility exigts that A's children's interest could vest or fail to vest too remotely. This
would occur if A diessurvived by any child under the age of nineteen; in that case the child could not
attain the age of forty or necessarily fall to attain that age within twenty-one years of A's degth. Thus,



under the might-have-been approach, the gift to A's childrenis void. [FN37] Since an examination of
the factsin exigence a T's degth reveds an invaidating life--namely, A--the certainty-of-vesting test of
section 558.68(2)(a) cannot apply. It is necessary to wait and see whether the nonvested interest of A's
childrenisvdid.

Suppose T had been survived by A and achild of A, age forty a T's death. Under the might-have-been
gpproach the nonvested interest in A's childrenis void. A could have another child after T died who
could be under the age of nineteen a A's death. This child could not attain age forty or necessarily fall

to attain that age within twenty-one years of A's death. Under might-have- been, it was irrdevant that
A's after-born child might attain age forty in the lifetime of A's child who survived T, because it dso
would have been possible for that child to have died before the after-born child attained age nineteen.
Even though these facts did not actudly occur, the gift is void because they might have occurred.

It dsoisirrdevant whether theinterest of A's after-born child vested or failed in the lifetime of B, who
aso survived T. B has no relationship to the vesting or falling of the nonvested interest. B could have
been made a vdidating life even though not related to A or A's children if T'swill had provided that in
al eventsthe interest of A's children would vest no later than twenty-one years after the death of B.
[FN38]

Example #4: O [FN39] conveys property to her child A for life, with the remainder to O's surviving
grandchildren who attain age twenty-one. At firgt blush it would gppear that the nonvested interest is
good under the Rule because it will vest or fail to vest no later than twenty-one years after the death of
A, alifein being. Under the might-have-been approach, however, the gift is bad. While A isavaidating
life because A bears some rdaionship to the vesting or failing of the interest of O's surviving
grandchildren, O isan invdideting life. O's continuing life bears a rdaionship to the vesting or failing of
the interest. A scenario can be congtructed involving O to demondrate a vesting or failing beyond the
permissible period. Consder what might have been. After the conveyance O might have ancther child,
B. A and O then might die survived by B, who dies who years later survived by achild (a grandchild of
O) age one. This grandchild * 717 could only reach the age of twenty-one twenty-three years after A
and O had died or the grandchild might fall to atain twenty-one more than twenty-one years after the
degths of A and O.

Suppose the gift had been created by O's will rather than by conveyance. Would the gift be valid under
the might-have-been gpproach? The gift is vaid under might-have-been and the Satutory
certainty-of-vesting test aswell, because it will vest or fail to vest no later than twenty-one years after



the death of the survivor of O's children living a O's degth. In this case O is not an invaidating life
because the period of the Rule begins to run from O's death. Furthermore, O's children are vadidating
lives even though they are not named in the governing instrument; they obvioudy bear some rdationship
to the vesting or faling of the grandchildren's interest.

If the interest isvalid under the certainty-of-vesting test, thereis, of course, no need to wait and see.
Any interest vaid under the might-have-been gpproach need not be tested by wait-and-see. Only if the
might-have-been approach would invdidate a gift is there any need to wait and see.

Section 558.68(2)(a), incorporating the actua-events test, and section 558.68(2)(b), designating the
gatutory measuring lives, goply whenever no life or livesin being a the creation of the nonvested
interest gppear to assure that the interest will timely vest. If section 558.68(2)(b) applies, the vdidity of
the nonvested interest is not assured from the moment of its creation. Rather, the nonvested interest is
vaid only if it actudly is determined that it timely vests, whether of its own force or after reform, or it
timdy fails

Acceptance of await-and-see gpproach necessitates a cong deration of how the measuring lives should
be ascertained. If the validity of anonvested interest could be tested without any restriction on who the
measuring life or lives could be, the policy underlying the Rule which permits only alimited suspension
of the vesting or failing of an interest would be subverted. This subverson could occur under
wait-and-see whenever the holders of the nonvested interest could find alife in being at the creation of
the interest who died within twenty-one years of the vesting or faling of the nonvested interest.

Example #5: T devises property to X in trust to pay theincometo A for life, remainder to A's surviving
children for ther lives, remainder to A's surviving grandchildren for their lives, remainder to A's
surviving grest- grandchildren. A's last surviving grandchild dies more than twenty-one years after the
deaths of A, A'sissue, and ther rdaivesliving at the time of T's death. If any measuring life could be
used to validate the nonvested remainder interest of A's great-grandchildren applying await-and-see
gpproach, it would be vdid if the great-grandchildren could find any human being [FN40] who was
living & T's deeth and who was living & * 718 the time the interest purportsto vest or had died within
twenty-one years of the date on which the interest purportsto vest.

Thetheoreticd ability to sdlect any life, even one having no relationship to the vesting or failing of the



interes, to validate a nonvested interest raised the ire of Professor Simes, an early critic of the
wait-and-see approach. He opined:

Perhaps it may be queried: Then why is not the ‘wait and see' doctrine desirable for that very reason?
My answer is, if you can gpply it in that case you can dso apply it in acase where thereisadevise to
such of the testator's lineal descendants as are dive 120 years after the testator's degth. If a person can
be found who was dive when the testator died and who lived more than ninety-nine years after thetime
of the testator's degth, the limitation would be good. One can imagine, in such a case, remote lined
descendants patiently awaiting the termination of the 120 year period, not knowing after dl thistime
whether the limitation is good or bad. And findly, at the end of the 120th year, the attorney for the
descendants advertises for evidence concerning any person who died twenty years ago and who was at
least one hundred years old at the time of his death. Doubtless the attorney will eventualy find such a
person. For in every year there must be at least afew persons who died a the age of one hundred. But
what afantastic way to determine the validity of afuture interest! [FN41]

There are a least two ways to meet this criticism. One way would be to mandate that the measuring life
or lives have a'causd reationship' to the vesting or falling of the interest. [FN42] While the obvious
intent of this causal-relationship test is to prevent the sdlection of extraneous livesto vaidate an interest,
the phrase 'causa relationship' is inherently ambiguous and could require case-by-case adjudications to
determine whether the life or lives selected to vaidate the interest were causdly related. The other
approach, and the one adopted by the lowa statute, is to define precisely who the measuring lives may
be. The lives sdlected under the adopted statute might include lives that are not causdly related to the
vedting or falling of the interest; thus, the class of measuring lives actudly may be consderably broader
than it would have been under the causd-relationship test. Broadening the classin this matter is not
necessarily unwarranted. [FN43]

Section 558.68(2)(b) establishes four categories of livesin being at the crestion of the nonvested
interest that may be considered in measuring * 719 the vdidity of the nonvested interest under the
wait-and-see approach. These categories are discussed in the following sections.

2. b. If no such life or lives can be ascertained at the time the period of the rule beginsto run, the
measuring lives for purposes of the rule are dl of the following:



(1) The crestor of the nonvested interest, if the period of the rule begins to run in the crestor's lifetime.
[FN44]

Ordinarily the period of the Rule begins to run with respect to a nonvested interest on that date 'when
no person, acting alone, has a power currently exercisable to become the unqudified beneficia owner
of dl beneficid rightsin the property in which the nonvested interest exigts.' [FN45] If the future interest
is created by deed, the period begins to run from the date of ddivery, assuming the grantor has not
reserved a power of revocation. [FN46] The creator of the nonvested interest cannot be a measuring
lifeif the nonvested interest is created under his or her will since the period beginsto run at the creator's
degth. [FN47] Smilarly, the creator cannot be a measuring lifeif the nonvested interest is created under
the terms of arevocable trust if the trust becomesirrevocable by reason of the creator's death. In this
case the nonvested interest is deemed created as of the creator's death. [FN48] If the creator's power
of revocation is released during the creator's lifetime, however, the creator can be ameasuring life
because the permissible period beginsto run at the date of the termination of the creator's power of
revocation. [FN49] If there are multiple creators of the nonvested interest (as would be the case if joint
tenants transferred property into an irrevocable inter vivos trust or if one person created atrust and
subsequently another person added property to the trust), the creetor is a measuring life only with
respect to the portion of the trust that he or she contributed. [FN5S0]

Example #6. H and W own Blackacre asjoint tenants with right of survivorship. They transfer
Blackacre into atrust under the terms of which* 720 the income is payable to A for life and after A's
degth the corpusis digtributable to A's children who attain the age of twenty-five. H isameasuring life
with respect to one-haf of the trust; W is a measuring life with respect to one-half of the trust.

Example#7: O transfers $100,000 to T in trust to pay theincometo A for life and after A's deeth to
digtribute the corpusto A's children who attain the age of twenty-five. Two years later, when the
corpus of the trust has appreciated to $150,000 in value, O-1 adds $50,000 to the trust. O isthe
creator of three-fourths of the trust; O-1 isthe creator of one-fourth of the trust. [FN51] Eachisa
mesasuring life to the extent that he or she istreated as the creator of the trudt.

2. b. (2) Those persons aive when the period begins to run, if reasonable in number . . .. [FN52]

Section 558.68(2)(b)(2) sets forth four groups of potential measuring lives: the sdlected-lives group, the



persons-with-a-beneficid-interest group, the relatives (grandparents and issue of grandparents) group,
and the potentid-appointees group. While the statute might have been more elegantly drafted, it is clear
from the opening phrase that al persons qualifying as mesasuring lives under section 558.68(b)(2) must
have been dive when the period of the Rule began to run.

The number of measuring lives determined under section 558.68(2)(b) is subject to an overdl
reasonable-in-number’ test. The reasonable-in-number requirement is arule of adminidrative
convenience. The sdlected lives cannot be so numerous that adminigirative difficulties would make it
onerous to monitor the deaths of the selected lives to determine when the vesting or faling of the
nonvested interest actualy occurs. [FN53]

2.b.(2) ... who have been sdlected by the creator of the interest to measure the vaidity of the
nonvested interest . . .. [FN54]

*721 This provison is an obvious recognition of the ability to vaidate a nonvested interest that might
otherwise be void under the Rule by the use of a so-cdled 'savings clause [FN55] A savings clause
creates an dterndive time period within which a nonvested interest will timely vest under the Rule; thus,
the vdidity of theinterest is assured. Thereisno need to wait and see. The sdected measuring lives
need not have avested or contingent interest within which the nonvested interest exists; the selected
lives need not be ancestors or other relatives of the persons who have the nonvested interest. [FN56]

If the savings clauseis properly drafted, the nonvested interest necessarily will vest or fail within the
permissible period and the nonvested interest will in al events be good under the certainty-of-vesting
test of section 558.68(2)(a). On the other hand, if the savings clause isimproperly drafted, the vaidity
of the nonvested interest will not be assured under section 558.68(2)(a). Nonetheless, the salected
lives if dive at the time of the creation of the interest and reasonable in number, can be measuring lives
for the purpose of applying the wait-and-see approach of section 558.68(2)(b)(2).

Example#8: T devises property to X in trust to pay theincometo A for life and after A's death to
digtribute the corpus to A's children who attain the age of twenty-five. T'swill further provides that:



Notwithstanding the foregoing provisons of thiswill, if the corpus of the trust has not been digtributed to
A's children living twenty-one years after the desth of the survivor of any of B, C, D, E, F, G, and H
who are living a the time of my degth, then upon the twenty-first anniversary of the deeth of the
survivor of them, the corpus shdl be distributed to and vest in such one or more of A's children then

living,

A,B,C,D,E,F, G, and H survive T. Under T'swill the latest the interest of A's children can vestis
twenty-five years after A's death or twenty-one years after the death of the survivor of B, C, D, E, F,
G, and H. The gift is good without any need to wait and see because the gift necessarily vests prior to
the running of the permissible period measured by thelivesof B, C, D, E, F, G, and H. If twenty-one
years after the death of the survivor of B, C, D, E, F, G, and H occurs before twenty-five years after
A'sdeeth, the interest of A's children vests coterminoudy with the expiration of the designated
perpetuity period even though any one or more of A's children may be under the age of twenty-five. If
twenty-five years after A's death occurs before twenty- one years after the death of the survivor of B,
C, D, E F, G, and H, the gift merdly vests earlier * 722 than necessary under the Rule. [FN57] With
the use of aproperly drafted savings clause, in no event can the nonvested interest vest more than
twenty-one years after the deeth of the named livesin being and, therefore, the gift is valid under the
certainty-of-vesting test of section 558.68(2)(a).

If the savings clause had been omitted from T's will, the nonvested interest of A's children would have
been void under the might-have-been approach because it would have been possible that dl of A's
surviving children would not reach age twenty-five or fail to attain that age within twenty-one years of
A's death. This could occur if any child of A was under the age of four a A's death. Of course, with the
adoption of the wait-and-see gpproach, the interest of A's children might be valid even if the savings
clause had been omitted from the will. [FN58]

Example #9: Suppose O conveys property to A for life, remainder to A's children who attain age
twenty-four. The trust ingrument further provides thet in dl events the remainder in A's children shdl
vest no later than twenty-one years after the deeth of the survivor of theissue of B 'living & the time of
the conveyance or a O's degth.' This attempted savings clause is ineffective under the
certainty-of-vesting test to validate the gift to A's children who attain age twenty-four because the
sdected livesinclude livesin being at O's death. Therefore, the second sentence of section
558.68(2)(a)--the certainty-of-vesting test--cannot apply. Nonetheless, applying the wait-and-see
goproach, any of B'sissue dive a the time of the conveyance are measuring lives. They fal within the
selected lives group of section 558.68(2)(b)(2). Issue of B born after the time of the conveyance and
living & O's death, on the other hand, cannot be measuring lives notwithstanding O's intent that they
should be measuring lives.



Lives selected by the creator can be measuring lives under section 558.68(2)(b) aslong asthey are
reasonable in number. Similarly, only savings clauses that select a reasonable number of measuring lives
will validate a gift under the certainty-of-vesting test of section 558.68(2)(a), [FIN59] even though that
section does not expresdy refer to a reasonable-in-number requirement. It arises under the judicia
interpretation of the Rule. [FN60] If * 723 a savings clause violates the reasonable-in-number
requirement, then the certainty-of-vesting test cannot gpply and the vaidity of the nonvested interest will
be determined under the wait-and-see approach using the statutory lives listed in section 558.68(2)(b).
For this purpose, if the lives sdlected in a savings clause are not reasonable in number, conceivably the
court might reform the clause to make it adminigtratively workable. [FN61]

Example #10: T bequesaths property to X in trust to pay theincometo A for life, remainder to A's
children who attain age forty. T'swill also provides that the nonvested interests created in A's children
shdl vest in interes, if they have not vested sooner, twenty-one years after the death of the survivor of
al students enrolled in the lowa Law School on the date of T's death. Because the lowa Law Schoal is
likely to have gpproximately 630 students enrolled at the time of T's deeth, this savings clause is
adminigtratively unworkable. [FN62] Because T's intent appears to be to maximize the vesting period,
acourt might reform the savings clause under T's will to select as measuring lives agroup that is
reasonable in number from the sudents enrolled at the lowa Law Schoal a T's death. [FNG3]

Under the preceding savings clause, the corpus vestsin A's children living a the expiration of the
twenty-one-year period. The savings clause does not require the gift necessary to be distributed at that
time. Therefore, if A isthen living, the remainder would not become possessory at the timeit vests and
cause A to forfeit his or her life estate. The nonvested interest need not become possessory when the
perpetuity period has run; it need only vest in interest. [FN64]

2.b.(2)...or, if none, those persons, if reasonable in number, who have abeneficia interest whether
vested or nonvested in the property in which the nonvested interest exists. . .. [FNG5]

Resort to this group and the remaining groups covered by section 558.68(2)(b)(2)--grandparents and
their issue and potentia appointees—is available only in the absence of a sdected lives group. [FN66]
No digtinction* 724 is made between persons having a beneficid present interest and persons having a
beneficid future interest. [FN67] Such persons also would include persons whose only interest is that of
apermissible recipient of income or corpus resulting from the exercise of apower held by afiduciary to
determine who shall receive the income or corpus of atrust. [FN6G8]



In most cases the identity of persons having a vested or nonvested beneficia interest in the property will
be known at the time the period of the Rule beginsto run. The precise identity of those persons,
however, need not be known at the time the period of the Rule beginsto run. Thus, if an interest is
created in a person because of that person's status, the person can be a measuring life aslong as he or
she was dive at the time the period of the Rule began to run. In common with the sdected-livesrule,
persons having a beneficid interest in the property are measuring lives if ‘reasonable in number.’ The
reasonable-in-number requirement facilitates the proper adminigtration of the trust.

Example #11: T bequeaths property to X in trust to pay the incometo A for life and after A's degth to
distribute the corpus to A's children who attain the age of twenty-five. T is survived by A and A'sthree
children, B, C, and D, al of whom are under the age of twenty-five a T's desth. Under the might-
have-been gpproach, none of A's surviving children are lives within twenty-one years of whose deeth it
is absolutely certain the nonvested interest would vest or fail to vest because they are members of a
classthat isnot closed at the time the period of the Rule begins to run. Since the dass is open when the
period of the Rule begins to run, anyone who physiologicaly can produce a member of the classisan
invalidating life. Under the wait-and-see approach, however, A's children, B, C, and D, aswell as A,
are measuring lives because each has a beneficid interest in the property in which the nonvested interest
exigs. [FN69] Thus, if the nonvested interest vests or fails to vest within twenty-one years of the death
of the survivor of A, B, C, and D, the nonvested interest is good applying a wait-and-see approach.

If subsequent to T's deeth A has another son, the son would not be a measuring life because he was not
alive at T's death. Suppose, however, that subsequent to T's death A adopts a daughter and the
nonvested interest vests or failsto vest within twenty-one years of the death of the adopted daughter,
but not within twenty-one years of the deeth of the survivor of A, B, C, and D. Isthe interest good
under the Rule? If the * 725 adopted daughter of A was dive at T's death and under locd law is
included in the class gift to A's children who attain age twenty-five, [FN70] the answer isyes. While the
precise identity of the adopted child was unknown at T's desth, by reason of status she acquired an
interest in the property and under the statute she would be a permissible measuring life. [FN71] If the
adopted daughter had been born after T's death, however, she could not be a statutory measuring life.
Example #12: T devises property to X in trust to pay the income and corpusamong A, B, C, and D as
X, the trustee, deems advisable. Upon the degth of the survivor of A, B, C, and D, the corpusis
digtributable to their surviving issue. A, B, C, and D survive T but have no issue. A, B, C, and D, the
permissible recipients of income and corpus, are measuring lives under the statute. [FN72] If either A,
B, C, or D had issue who survived T, the issue dso would be measuring lives. They have beneficid
interests in the property in which the nonvested interest exists. Any issue of A, B, C, and D born or
adopted after T's deasth would not be measuring lives even though they aso have beneficid interestsin
the property, because they were not lives in being when the period of the Rule began to run.



Example#13: T bequesths property in equa sharesto al graduates of the lowa Law School dive on
the twenty-fifth anniversary of T's death. Persons having a beneficid interest in the property include
persons who graduated from the lowa Law School before and after T's death and also are dive on the
twenty-fifth anniversary of T's death. Because the number of potentid takersis subgtantia, [FN73] the
sdection of al qudified sudents as measuring lives could be held to violate the reasonable-in-number
requirement. [FN74] In this case the court could exerciseits cy pres power to reform the gift, including
reforming the number of mesasuring lives. [FN75]

2.b.(2) ... the grandparents of al such beneficiaries and the issue of such grandparents aive when the
period of the rule beginstorun.. . .. [FN76]

*726 This class of measuring lives includes persons who, but for this satute, would be wholly
extraneous to the events resulting in the vesting or failing of the interest. Under a causd-relationship test,
[FN77] they, or at least some of them, would be excluded from the class of measuring lives.
Broadening the class of measuring livesto include these persons, however, is warranted because it
accomplishes the same effect for those with less sophigticated counsd as those with sophidticated
counsd accomplish with a broad savings clause. Thus, it creates equdity of trestment for dl wedlth
holdersin tegting the vdidity of dispostive designs under the Rule.

Under the gatute this class dso must be reasonable in number. If the classis unusudly large, the court,
in exercise of its cy pres power, may fashion whatever relief is necessary to avoid administrative
difficulties. This extended family classis broader than the relative group permitted to be consdered as
measuring lives under the Restatement (Second) of Property, [FN78] which limits the relative group to
‘parents and grandparents dive when the period of the rule beginsto run of dl beneficiaries of the
property in which the non-vested interest exists.' [FN79)

Example #14: T bequesaths property to X in trust to pay the incometo A for life and after A's death to
digribute the corpus to A's children who attain the age of twenty-five. A and any of A's children who
aurvive T are permissible measuring lives. Additiondly, any of the following persons dive a T's degth
(when the period of the Rule beginsto run) are statutory messuring lives: A's grandparents, the issue of
A's grandparents, A's children's grandparents, and the issue of those grandparents. Under the Statute,
the grandparents and issue are statutory measuring lives even though they have no beneficia interest in
the property in which the nonvested interest exigts.



Issue should include any adopted child dive a the time the period of the Rule begins to run who, by
reason of the adoption, is brought into the extended family. Since the lowa inheritance laws treet
adopted children as natura children, the legidative policy of integrating the adopted child into the family
of the adopting parents should be reflected in the analysis of this statute. [FN80] Thus, if the adopted
child has abeneficid interest in the property in which the nonvested interest exigts, his or her
grandparents through his or her biologica parents and their issue should not be statutory measuring
lives.

Example #15: T bequesaths property to X in trust to pay theincome among A, B, and C and their
spouses living from time to time during the term of the trust and in such shares as X, the trustee, deems
advisable, and on the degth of the survivor of them to pay the income to any one * 727 or more of their
surviving issue for aterm of twenty-five years. On the desth of the survivor of A, B, and C and thelr
spouses or the expiration of the twenty-five-year term, asthe case may be, the trust property is
digributable in equa shares among T's then surviving issue. A, B, C, and any of their spouses dive a
T's deeth are statutory measuring lives. Any spouse of A, B, or C would be a statutory measuring life
even if the marriage to that spouse occurred after T's death, aslong asthe spouse was dlivewhen T
died. The precise identity of the spouses need not be determined at T' death. Additiondly, any of their
issue dive a the time of T's deeth are Statutory measuring lives. They dso have a nonvested interest in
the property. Finaly, the grandparents and their issue who are dive a T's deeth of dl of the persons
having a beneficid interest in the property dive a T's degth are statutory measuring lives. [FN81] If this
group is not reasonable in number to the effect that ‘an undue administrative burden isimposed in
determining the survivor, the number should be cut down to a reasonable number by an appropriate
judicid proceeding and such reasonable number should be regarded as the measuring lives. [FN82]

2Db. (2) ... andthose persons who are the potential appointees of a specid power of gppointment
exercisable over the property in which the nonvested interests exist who are the grandparents or issue
of the grandparents of the donee of the power and aive when the period of the rule beginsto run.
[FN83]

The Restatement (Second) of Property has no provision smilar to this clause of the new lowa statute.
A power of gppointment may be defined as ‘the authority, other than as an incident of the beneficia
ownership of property, to designate beneficid interestsin property.’ [FN84] Powers of appointment
may be classified as genera or specid. A generd power isapower under which the donee of the
power may exercise the power in favor of himsdf, his estate, his creditors, or the creditors of his etate.
[FN85] According to the origina Restatement of Property, aspecia power is power exercisablein
favor of one or more persons, other than the donee or the donee's estate, ‘who constitute a group not
unreasonably large.’ [FN86] The Restatement (Second) of Property defines dl powers as genera or



nongeneral. A nongenera power isany power of appointment other than agenera power. [FN87]
Either definition of a power is broad enough to include a power exercisable by the donee soldly asa
fiduciary and a power exercisable by adoneein a* 728 nonfiduciary capacity. Thus, if the lowa courts
accept these definitions, apower held by atrust to apply income or principal to one or more persons
would be a power of appointment and the trustee would be a donee of a power under the statute.
[FN88]

Under section 558.68(2)(b)(2), potential appointees of a specia power dive when the period of the
Rule beginsto run may qudify as measuring livesin two different ways: ether (1) they have a nonvested
interest in the property ad therefore quaify under the beneficid-interest rule [FN89] or (2) they do not
have abeneficid interest merely because they are potential gppointees, but nonetheless are measuring
lives because they are the grandparents or issue of the grandparents of the donee of the specid power.
[FNOO]

Under the Restatement (Second) view, potentia gppointees of a specid power held by afiduciary are
‘beneficiaries of the trust property’ and, if dive at the time the period beginsto run, are measuring lives
aswdl. [FN91] Their postion is more like a contingent interest than a mere expectancy. Although the
lowa statute does not provide expresdy that the potentia appointees of a speciad power held ina
fiduciary capacity have a beneficid interest in the property, courts probably will accept the
Restatement's position for the purposes of construing the statute.

The potentid appointees of a specid power of gppointment held in a nonfiduciary capacity under the
Restatement rule are 'not beneficiaries of the property subject to the power until the power is exercised
and then the individuas in whose favor the power is exercised become beneficiaries and [are] digible
for consderation as measuring lives, [FN92] assuming they were aive when the period of the Rule
began to run. Under section 558.68(2)(b)(2), however, potential appointees of a nonfiduciary specia
power who are the grandparents or issue of the grandparents of the donee of the power are permissible
measuring lives even if the pecia power is not exercised in their favor, subject to the
reasonable-in-number requirement. [FN93] These potentia gppointees have a sufficient nexus to the
property to warrant their inclusion in the broadened class of measuring lives. If potential gppointees of a
nonfiduciary specia power of appointment are not grandparents or issue of grandparents of the donee
of the power, the potentia gppointees, assuming they are not otherwise measuring lives, can only be
measuring livesif their interest as gppointeesis viewed as a beneficid interest. If courts adopt the
Restatement (Second) view, [FN94] potentia * 729 gppointees of anonfiduciary specid power will not
be deemed to have abeneficid interest in the property. Therefore, unlessthey are the grandparents or
issue of the grandparents of the donee of the nonfiduciary specid power, they will be excluded from the
class of measuring lives. In al probability courts will adopt the Restatement (Second) view. Otherwise,



if the class of potentia appointees extends beyond grandparents and issue of grandparents of the donee
of the power, the number of potentia gppointees under a nonfiduciary specia power will be
unressonably large.

To the extent a person having a beneficid interest in the property also has a specia power exercisable
in anonfiduciary capacity, section 558.68(2)(b)(2) does not expand the class of measuring livesif the
power is not exercised; the grandparents of the donee and their issue in dl events are included in the
class of measuring lives. If the specid power is exercised, however, the class of measuring lives could
be expanded to include appointees who were not the grandparents of the donee or grandparents issue
who were dive when the period of the Rule began to run. These persons are measuring lives because,
after the exercise of the power, they have a beneficia interest in the property. [FN95]

The potentid appointees of a donee of a generd power who are the grandparents of the donee or the
grandparents issue are not permissible measuring lives under the potential-gppointees group. To the
extent the general power is exercised, however, the appointees under the power who acquire a
beneficid interest in the property are permissible measuring lives if they were dive when the period of
the Rule began to run. [FN96] The potential appointees under a generd power who are the
grandparents of the donee or the grandparents issue were not initialy included in the class of measuring
lives because, in dl likelihood, the donee of the generd power would have had abeneficid interest in
the property in addition to the genera power and his or her grandparents and their issue aready would
have qudified for incluson in the class. Thisis not necessarily true with respect to the holder of a specid
power, particularly if the specid power isheld in afiduciary capacity. Perforce, adl potential gppointees
under agenerd power were not included in the class of measuring lives because including them would
be a per se violation of the reasonable-in-number requirement.

Example #16: T transfers property to X in trust to pay the incometo A for life and on A's degth to
distribute the corpus to and among one or more of A's husband, A'sissue, and A's brother'sissue, as A
gopoints by will. If A failsto exercise the specia power, the corpus is distributable after A's death to
A's children who attain the age of twenty-five. X isan individua not related to A and as trustee can
invade the corpus to provide for A's support and maintenance.

*730 A and A'stwo children, ages fifteen and twenty-seven, who survive T are measuring lives
because, among other things, they have abendficiary interest in the trust. A has a beneficid interest both
asincome beneficiary of the trust and potentia gppointee of X'sfiduciary power; A's children have a
beneficid interest astakersin default [FN97] of A's specid power of gppointment. Their grandparents



and their grandparent's issue dive a T's degth aso would be measuring lives. In addition, A's brother's
children are measuring lives because they are potentia objects of A's specia power who fdl within the
class of 'grandparents and issue of grandparents of the donee of the power.' [FN98]

A's hushand is not a measuring life merely because he is a permissible potentia gppointee. A's husband
isnot A's grandparent or the issue of A's grandparents. [FN99] If A exercises the power in favor of her
husband and the husband was aive when T died, the husband becomes a measuring life because he has
acquired a beneficid interest in the trust and the husband's grandparents and their issue dive when the
period of the Rule began to run also become measuring lives. [FN100] Furthermore, X, as donee of a
fiduciary specia power isameasuring life. [FN101] None of X's grandparents or their issue dlivea T's
death are measuring lives, however, because they are not potential gppointees under X's specia power.

Example #17: Same as Example #16 except X can appoint the corpus to his brothers or ssters.
Subject to the reasonable-in-number requirement, if the potentia appointees of a power exercisablein
afiduciary capacity are deemed to have a beneficid interest, X's brothers and ssters are measuring
lives and their grandparents and issue dive when the period of the Rule began to run are measuring
lives. If X dso could gppoint the corpus to persons employed by X a the time of T's death, X's
employees and their grandparents and their grandparents issue aive when the period of the Rule began
to run aso would be measuring lives because the employees have a beneficid interest in the trudt. If the
courts congtrue the statute to exclude potentia appointees of afiduciary power from the class of
persons having a beneficid interest in the trust merely because * 731 of thelr atus as potentia
gppointees, X's brothers and sigters il would be measuring lives under the potentia gppointees group
because they are issue of X's grandparents. X's employees who are neither X's grandparents nor the
grandparents issue would not be permissible measuring lives.

In many cases, when potentia appointees who are the grandparents of the donee or the grandparents
issue are included within the class of measuring lives, the class actualy will not expand because the
grandparents and issue are dready within the class of measuring lives under the preceding provisons of
section 558.68(2)(b)(2). Thus, if A isthe income beneficiary of atrust and has a broad tax-free specia
power of appointment to appoint to anyone other than herself, her etate, her creditors, or the creditors
of her estate, A's grandparents and their issue would be messuring lives even if A did not have the
power. On the other hand, if A had no interest in the trust other than as the donee of a specia power
and as donee had a broad tax-free power, A's grandparents and their issue would be included in the
class of measuring lives through the potentiad-gppointee provision, subject to the reasonable-in- number
requirement.



2. b. (3) Those other persons dive when the period of the rule beginsto run, if reasonable in number,
who are specificaly mentioned in describing the beneficiaries of the property in which the nonvested
interest exigts. [FN102]

In most cases this 'mentioned lives group' will not result in any further expanson of the class of
measuring lives asthat class is composed under the preceding subsections of section 558.68(2)(b). This
follows from the fact that a mentioned life more often than not will be a grandparent or issue of the
grandparents of the named beneficiary. Thus, if O conveysto A's children who attain the age of
twenty-five, A isameasuring life for wait-and- see purposes because A isan issue of his children's
grandparents. A is aso a person specificdly mentioned in describing the beneficiaries of the property.
In some cases, however, beneficiaries may be described by reference to their relationship to someone
who is not a grandparent or issue of the grandparent of the beneficiary. For example, suppose O
conveys property to the eldest surviving child who attains age twenty-five of each person enrolled in
Professor Kurtz's estate planning course in the 1982-83 academic year. Professor Kurtz would be a
measuring life even if he is not agrandparent or issue of the grandparents of the beneficiary because he
is a person specificaly mentioned in describing the beneficiaries of the property.

2. b. (4) The donee of agenera or specid power of gppointment if the donee is dive when the period
of the rule beginsto run and if the exercise of that power could affect the nonvested interest. [FN103]

This provison actudly will not broaden the class of measuring lives* 732 if the holder of the power is
dready in the class under the preceding subsections of 558.68(2)(b). Primarily, this provison will
operate to include within the class of measuring lives persons holding a fiduciary power over the
property. The donee of the power isincluded in the class only if the done€'s exercise of the power
could affect the nonvested interest. If the donee's exercise of the power could not affect the nonvested
interest, the donee is excluded from the class of measuring lives under section 558.68(2)(b)(4),
athough he or she may be included under other subsections of section 558.68(2)(b).

Example #18: T devises property to X to hold in trust for A'slife and after A's degth to distribute the
corpusto A's children who attain age twenty-five. X isnot related to A or A's children. X, astrustee,
has the power to pay income among A, B, and C. In measuring the vdidity of the contingent remainder
interest limited in favor of A's children who attain age twenty-five, X would not be a measuring life
because the exercise of X's power cannot affect the nonvested remainder interest. On the other hand, if
X could accumulate income for ultimate digtribution to the remaindermen or could invade the corpus for
A's benefit, X would be ameasuring life because the exercise of X's fiduciary power could affect the



remander interest.

Section 558.68(2)(b)(4) is broader than its Restatement (Second) counterpart. [FN104] Under the
Restatement (Second) rule, only the donee of anonfiduciary power isincluded in the class of measuring
lives. No reason appears, however, to exclude the donee of afiduciary power if, like the donee of a
nonfiduciary power, exercise of the power will affect the nonvested interest.

Admittedly, the class of persons who may be considered in testing the vdidity of a nonvested interest
under the Rule is potentialy very broad in the new lowa statute, dthough with the available evidence of
the declining birth rate in this country this may not be areal concern. Nonetheless, in order to assure
that the class of measuring livesis not so large that it makes the wait-and-see gpproach adminigratively
unworkable, section 558.68(2)(b)(2) imposes a 'reasonable-in-number’ requirement. The
reasonable-in-number requirement will operate to restrict the number of personsincluded in the class of
measuring lives. Under the cy pres doctrine, if the number of measuring lives is determined to be
unreasonable the court may reform the class of measuring lives by restricting membership in the group
to as many persons as the court determines to be reasonable in number.

Example #19: O conveys property to T in trust to pay the incometo A for life and after A's deeth to
digtribute the corpusto A's issue who attain age twenty-five. A has a specid power to gppoint the
corpus to anyone other than hersdf, her etate, her creditors, or the creditors of * 733 her estate. T, the
trustee, is a hdf-brother of A and in hisfiduciary capacity is authorized to invade the corpus for any one
or more of A and T'swhole or half brothers and sstersas T deems advisable. A, T, two whole
brothersof T (B-1 and B-2), C-1 (achild of A), and GC-1 (agrandchild of A), are dlive at the time of
the conveyance. All of these persons who have beneficid interests in the property and any person dive
at thetime of the conveyance in whose favor A exercises the specia power are measuring lives. In
addition, dl of their grandparents and their grandparents issue are measuring lives. O, the creator of the
trug,, is aso ameasuring life.

Thelarge Sze of the dass of measuring lives should minimize the number of cases in which persons will
seek to invalidate a nonvested interest under the Rule. If achallenge wasraised, in al probability the
persons entitled to the nonvested interest would be able to find a measuring life under the statute that
would vdidate theinterest. In this sense, section 558.68(2)(b) will inhibit lawsuits that chalenge the
vaidity of anonvested interest under the Rule.



The gatute implicitly imposes on dther the trustee of atrust or the persons having the nonvested interest
the respongibility of monitoring the deaths of the measuring livesin order to determine the latest point in
time when the nonvested interest will vest. This responsibility is, of course, no different than the duty
imposed on such persons if the will incorporates a broad savings clause, dthough the number of lives
that may affect the time when the nonvested interest must vest or fail to vest may be different. It would
be advisable for the trustee or some other person to ascertain who the measuring lives are, if section
558.68(2)(b) applies, and to monitor their desths. If the trustee or other persons ascertain the identity
of the measuring lives but fail to monitor their degths, in most cases no harm will result becausein dll
likelihood the nonvested interest will have vested in the manner provided in the dispositive instrument.
Thus, only if the vaidity of the nonvested interest is challenged will it be necessary actudly to ascertain
whether any one of the measuring livesis then living or hed died within twenty-one years of the time of
vesting.

Example #20: T devised property to X in trust to pay the incometo A for life and after A's deseth to
distribute the property to A's children who attain the age of twenty-five. The will does not contain a
savings clause and the trustee determines that under section 558.68 there are at least forty-eight
measuring lives, in addition to A and A's children, living a T's death. Mot of these measuring lives,
whilerdated to A and A's children, have no actud bearing on whether A's children reach age
twenty-five within twenty-one years of the deeths of A and any children of A living a thetime of T's
degth. If A's children attain age twenty-five within twenty-one years of the deaths of A and A's children
living a T's degth, determining whether any of the other livesin being are living or have died within
twenty-one years of the vesting of the children's interest is unnecessary. Merely keeping track of A and
his children living a T's deeth is sufficient. If the interest of A's children actudly were to vest more * 734
than twenty-one years after the desth of the survivor of A and A's children living at T's death, however,
the interest Htill would be good as long as any one of the other measuring livesin being were then living
or had died within twenty-one years.

An additiond adminigtrative burden arises because the precise identity of adl beneficiaries of a
nonvested interest may not be known at the time the nonvested interest is created. Common examples
areinterestsin a class which is open when the interest is created, interests creeted in appointees of a
power upon the later exercise of the power, and interests created in individuas because of status (such
asagift to A's surviving spouse). As previoudy noted, such beneficiaries will be measuring livesif they
were dive when the period of the Rule began to run. [FN105] Additionally, the beneficiaries
grandparents and the grandparents issue who were dive when the period of the Rule began to run dso
will be measuring lives. On the other hand, neither the beneficiaries who were not aive when the period
began to run nor their grandparents or issue of their grandparnets are measuring lives. This congruction
is based upon the genera surviva requirement in the opening phrase of section 558.68(2)(b)(2) and the
reference to 'such beneficiaries in describing whose grandparents and grandparents issue may be



measuring lives. Therefore, if O conveysto A for life and after A's death to A's grandchildren who
atain age twenty-five, only A and A's grandchildren dive at the time of the conveyance and their
grandparents and grandparents issue are measuring lives. If achild of A marries after the time of the
conveyance and has a son--a grandchild of A--even though the grandson is a beneficiary, neither the
grandson nor any of his grandparents or their issue who are not aso the grandparents or issue of
grandparents of A and any of A's grandchildren living at the time of the conveyance can be measuring
lives. [FN106]

Suppose, however, that O conveysto A for life, then to A's spouse for life, then to their surviving
children. At the time of the conveyance A is not married to the spouse who survives A. The spouse
who survives A, however, was dive at the time of the conveyance; therefore, the pouse is ameasuring
life under the statute. Additionally, the spouse's grandparents and their issue dive a the time of the
conveyance are measuring lives. Thus, the class of measuring lives includes persons dive when the
period of the Rule began to run whose identity was unknown at that time. Admittedly, this necessitates
revisng the list of measuring lives to determine the outsde limit on when the children's remainder interest
must * 735 vest or fall to vest. If the list were compiled at the time of the conveyance, it now would
need to be revised. Revison of the list does not result in any unwarranted expansion of the number of
messuring lives. If the identity of the surviving spouse of A were known at the time O made the transfer,
the same persons who are added to the list when A's surviving spouse actudly is determined would
have been on the origind lig, assuming A's spouse was alife in being. Thus, the revison of the list
merely increases the adminidrative responsbilities of the person monitoring the vesting or failing of the
nonvested interest. In this example, of course, resort to any life in being other than A or A's surviving
spouse is unnecessary because the children's interest vests or fails no later than the death of the survivor
of them. Suppose, however, the remainder had been limited to their children who attain age twenty-five.
If one of their children is under the age of four at the death of the survivor of them, the children's interest
neverthdesswill bevdid if it vests or falsto vest within the lifetime of al other measuring lives or within
twenty-one years of the death of the survivor of them. Grandparents of A's surviving spouse and their
issue dive a the time of the conveyance would be included as measuring livesif A's spouse was dive a
the time of the conveyance. Thus, the additiond adminidrative responghility of adding these personsto
the list may be necessary to vaidate the children's interest.

In summary, section 558.68(2)(b)(2) impaoses a 'reasonable-in-number’ requirement on the class of
measuring lives. In interpreting this provison, courts should keep in mind that in defining the measuring
lives as broadly asit has the legidature anticipated a broad class of measuring lives. This suggeststhet a
liberal interpretation of the reasonable-in-number requirement was intended. If courts bak at the
number of measuring livesincluded in the class, the number can be reformed under the judicia cy pres
power [FN107] to reduce the number of measuring lives to encompass a group that the court
concludes is reasonable in number. The obvious group to be honed would be the rlatives group, to the



extent any of those persons have no actua relaionship to the vesting or failing of the nonvested interest.

Notwithstanding the provisions of section 558.68(2)(b), many insruments will continue to use a
perpetuity savings clause to assure that dl nonvested interests vest within the permissible period under
the Rule. If the savings clause is properly drafted, the nonvested interest will be vaid under the
certainty-of-vesting test of section 558.68(2)(a). Section 558.68(2)(b) cannot apply in such case; it
only appliesif no livesin being can be ascertained under section 558.68(2)(a).

[1l. THE CY PRES DOCTRINE

3. A nonvested interest that would violate the rule againgt perpetuities * 736 whether its period is
measured by actud or by possible events shadl be judicidly reformed to most closely gpproximeate the
intention of the creator of the interest in order that the nonvested interest will vest, even though it may
not become possessory, within the period of the rule. [FN108]

While specific gpplication of this Satutory cy presrule will be discussed later, someinitial generd
comments are warranted. [FN109] Firgt, if the nonvested interest is to be reformed to assure its timely
vesting under the Rule, the reform must be made by the courts. While not entirdly clear, the cy pres
doctrine adopted in the Restatement (Second) of Property appears to permit anonjudicia reformation.
It provides that ‘the transferred property shdl be disposed of in the manner which most closdy
effectuates the transferor's manifested plan of digtribution.' [FN110] While the Restatement's language
does not mandate judicid reformation, presumably any nonjudicid reformation ultimately would be
subject to judicia review.

Second, the statutory language permits reformation of the nonvested interest 'whether [the period of the
Rule] . . . ismeasured by actua or by possible events. [FN111] It might be argued that the phrase 'by
actual or possible events should have read by actua and by possible events.' Otherwise, the argument
goes, the courts have the power to reform a nonvested interest that would fail under the
might-have-been approach but would be valid under the wait-and-see approach. In other words, the
courts could reform a nonvested interest that actualy vests within the period of the Rule, presumably
causing it to vest in one or more unintended beneficiaries. This congiruction of the statute obvioudy was
not intended, as evidenced by the satutory dictate that judicid reform shall be used to assure the
nonvested interest vests within the permissible period. If the nonvested interest actudly vests within the



period there is no need to reform it to assure that it will timely vest.

*737 The 'possible events language was included in the statute to avoid the argument that if no
measuring lives could be ascertained under the Satute, the vdidity of the nonvested interest would
continue to be tested by the might-have-been gpproach and that the interest, if measured by possible
events that could demondtrate invdidity, could not be reformed to assure its timely vesting under the
Rule. Perhaps this language represents an overabundance of caution, but given the courts historica
interpretation of the Rule, such caution nevertheess may be advisable. Additiondly, the statute permits
judicid reformation of those interests which cannot possibly vest within twenty-one years after the lives
in being.

Example#21: T devised property in equal shares 'to the issue of A living twenty-five years fter the
degth of the survivor of A and the grandparents of A and A'sissue and the issue of those grandparents
living at the time of my death." Under section 558.68(2)(b)(2) the measuring lives are A and the
grandparents of A and A'sissue and the issue of those grandparents living a the time of T's deeth.
Since the property is digtributable only to A's issue living twenty-five years after the deeth of the
survivor of the sdlected measuring lives, it is not possible for this nonvested interest to vest within the
permissible period under the Rule. No amount of waiting and seeing can vdidate this gift. Nonetheless,
the nonvested interest in A'sissue could be reformed to vest in A's issue living twenty-one, rather than
twenty-five, years after the death of the survivor of the selected measuring lives.

Section 558.68(3) provides that the judicid reform need not be fashioned to make the reformed interest
possessory. All that isrequired isajudicia reform which assures that the nonvested interest will vest
within the permissible period. The statute recognizes that the Rule is directed to the remoteness of
vesting, not the remoteness of possession. On the other hand, the statute should not be construed to
congrain the courts from vesting an interest by making it possessory if that would most closdy
approximate the creator's intent.

Example #22: T devises property to X in trust to pay theincometo A for life, remainder to A's
surviving son for life, remainder to the son's issue who aitain the age of twenty-one. A, the lagt surviving
member of hisfamily, survives T and is childless. After T dies A hasa son. Theremainder to A's
grandchildren would be vaid under the wait-and-see gpproach only if it vested within twenty-one years
after the deeth of A. If at the expiration of the perpetuity period A's surviving son was living and had
issue, the court could reform the gift to vest the remainder in the son's then-living issue without
disturbing the son's life etate. Of course, the son's later born issue would be excluded from the class



gift asjudicidly reformed. [FN112]

Suppose, however, that at the expiration of the twenty-one-year period * 738 A's son has no living
issue. To what extent, if any, can the courts exercise their reform power? The problem in thiscaseis
that no reformation is possible to vest the interest in any one or more of the designated takers-- the
issue of A'sson. If the court failed to exercise the reform power, the nonvested interest would revert to
T's heirs. [FN113] Under the statute, however, * 739 the court is directed to reform the nonvested
interest 'to most closely approximate the intent of the creator,' [FN114] and no statutory congtraints are
placed on the exercise of this power. Thus, the court might conclude that T's intent would be most
closaly approximated by vesting the contingent remainder interest in A's son on the theory that T's heirs
were excluded as beneficiaries under the will and that A and A's family were the preferred takers.

If the court determined that no reform could be fashioned that would most closaly gpproximate T's
intent, then the court properly would refuse to reform and the nonvested interest would revertto T's
heirs. Although the statute provides that the court 'shal' [FIN115] reform the nonvested interest, this
directive is tempered by the further requirement that any reform should most closely approximate T's
intent. If no reform could accomplish that god, reform should be refused.

Section 558.68(3) does not expresdy provide when the courts may exercise their cy pres power.
Textudly, it can be argued that the courts must defer any reformation until it is clear the nonvested
interest actudly will not vest on time. In other words, first the courts must wait to seeif the interest
timely vests. This conclusion follows from the statutory direction that the court exerciseits cy pres
power to cause anonvested interest to vest timely. If the interest actually has vested wothin the
permissible period under the Rule, the exercise of acy pres power would serve no purpose. Textua
arguments asde, as amatter of policy, it may be desirable to defer the exercise of cy presuntil it is
clear the interest actudly will not vest within the permissible period. This gpproach would minimize
judicid intervention with the creator's digpositive plan and reduce judicia case loads and litigation to
casesin which the Rule actudly is violated. [FN116] * 740 Reforming a nonvested interest prior to the
time it becomes certain the interest will not vest on time could result in an unnecessary reform that
conflicts with the creator's intent. While it might be argued that the earliest * 741 possible cy presis
desrable in order to ascertain the persons in whom the interest will ves, if at al, the benefits of
resolving such questions earlier than would be necessary are margingl. Thisis particularly trueif the
primary justification for an early cy presisto make the property more marketable and the property is
held by atrustee with a power of sale. Even in those cases in which the nonvested interest is alegd
rather than an equitable interes, it is unlikely that an early cy preswill increase the practical dienability
of the property unlessthe cy pres removes dl contingencies from the vesting or failing of the interest. If
it is clear that no amount of waiting and seeing will validate a nonvested interest, a cy pres order should



be sought as soon as possible to determine when and in whom the nonvested interest will vest.

Lagtly, section 558.68(3) directs the court to reform the nonvested interest in order that it will vest
within the period of the Rule. The court is not empowered to reform interests that are vested from the
moment of their creation. This omission should circumscribe the courts ability to void vested interests
on the dubious theory that reformation of the nonvested interest requires reformation of the vested
interest in order to most closdly approximate the creator'sintent. [FN117]

IV.ILLUSTRATIONS OF WAIT-AND-SEE AND CY PRES

The agpplication of both the wait-and-see gpproach and the cy pres doctrine should result in sustaining
the vdidity of dmost al nonvested interests, dthough perhagpsin some reformed form to assure atimey
vesting under the Rule. Critics might argue thet if thisis the case, why not Smply diminate the Rule?
This criticiam iseasily met. Reped of the Rule, rather than reform, would permit property to be tied up
in perpetuity. Reform, on the other hand, preserves the underlying policy of the Rule to compromise the
competing interests of owners and beneficiaries and assures that nonvested interests which actualy vest
within the permissible period under the Rule (whether by application of wait-and-see or cy pres) are
vdid. The satutory period of twenty-one years after the livesin being is merdly the yardstick to assure
that the balance has been maintained. The wait-and-see approach recognizes that lengthening the
period to take account of as many lives asit does only extends benefits to clients with less sophigticated
counsdl that clients with sophisticated counsd dready obtain. If critics are concerned that the
walit-and-see gpproach shifts the balance too much in favor of the creators of nonvested interests, thelr
complaint legitimately lies with the perpetuity period, not the wait-and-see and expansive measuring
lives approaches. [FN118]

*742 Reform through wait-and-see and cy pres will diminate the harsh effects that followed from
gpplication of the might-have-been approach, which in its operation served neither the interests of the
cregtor nor the beneficiaries. Too often, interests that actudly vested within the period alowed by the
Rule were invalidated, and more often than not those interests were vested in persons who were not the
intended beneficiaries under the governing instrument. Application of these reforms can best be
illugtrated by examples that compare how the validity of a nonvested interest would be determined
under wait-and-see and might-have-been. Asistypicad with articles involving a perpetuity anadyss,
these examples will introduce the reader to anumber of improbable characters and foolish doctrines
such as the unborn widow/widower, [FN119] the dothful executor, [FN120] the fertile octogenarian,
[FN121] the al-or-nothing rule, and a number of subsidiary rules rdaing to class gifts. Hopefully, with



reform, these characters and doctrines will receive the decent buriad they deserve.

A. The Unborn Widow/Widower

Example #23: T died in 1980. Under T's will, property was devised to X in trust to pay the income to
T's daughter D for life, then to pay the income to her surviving husband for his life and upon his degth to
distribute the corpusto D's surviving children. T was survived by D and her husband, H. They have no
children. Under the might-have-been approach the contingent remainder bequesthed to D's surviving
childrenisvoid even if it actualy vests upon the deeth of the survivor of D and H, both of whom were
livesin being at the death of T. The contingent remainder in D's surviving children isvoid because it
might vest after the death of ahusband of D who was not alifein being a T's death. [FN122] Consider
what might have been. H might die in 1981 survived by D. In 2000 D might marry aman, H-2, who
was born in 1983, three years after T died. In 2001 D and H-2 might have achild, C-1. D might diein
2003 survived by H-2 and C-1. Upon D's death the secondary life estate would vest in H-2. He might
diein 2025. Because the nonvested interest in D's surviving child could not vest until H-2's death in
2025, [FN123] this scenario demonstrates at |east one possibility when the nonvested interest in D's
surviving children vests too remotedly. [FN124] That possbility is sufficient to * 743 invaidate the gift.
Under the might-have-been gpproach it isirrdlevant that the interest of D's surviving children actualy
vests on the deeth of the survivor of D and H, both of whom were livesin being. Smilarly, under
might-have-been it isirrdevant that T was survived by children of D and H in whom the contingent
remainder actudly vests. Because the dlassinterest in D's surviving children was not closed at T's degth,
none of their children are lives within twenty-one years of whose degths it is absolutely certain the
nonvested interest will vest or fal to vest. [FN125]

Under the wait-and-see gpproach the validity of the nonvested gift to D's surviving children can be
tested by eventsthat actualy occur. Thus, if It issurvived by D and H and the gift to D's surviving
children actudly vests on the desth of the survivor of them, the gift is valid under the Rule. Both D and
H are measuring lives under the satute. While H is not specificdly named in T'swill, by reason of his
datus he acquires a beneficid interest in the trust and accordingly isameasuring life. If H died and D
subsequently married a man who was dive a the time of T's death in whom the secondary life estate
vested a D's degth, this man aso would be a measuring life and the gift to D's surviving children
necessarily would vest or fail to vest within the permissible period.

If D married aman born after T had died it nevertheless might be possible to sugtain the vdidity of the
gift under the wait-and-see gpproach. For example, suppose T issurvived by D and H and three of



their children. The gift to the children isvalid if it actualy vestsin the three children of D who survived
T, even though that occurred after the deeth of D's surviving husband who was born after T had died.
Smilaly, the gift isvaid if it vestsin any children of D born after T died if it dso vests within the lifetime
of any one of D's children who survived T or within twenty-one years of the death of the survivor of
them, H, and S. Suppose, however, that D actually marries H-2 who was not dive when T died and
H-2 dies more than twenty twenty-one years after the deeth of dl measuring lives survived by achild of
D and H-2 born after T had died. In this case, the nonvested interest will not vest within the permissible
period. The gift, therefore, isvoid unlessit isjudicidly reformed to vest in interest in D's children living
twenty-one years after the deeth of the survivor of the measuring lives.

This unborn widower case is an excdlent vehicle to demongtrate why courts should wait to see whether
anonvested interest timely vests before exercising their reformation power. If the court had exercised
its cy pres power shortly after T had died, consder some of the reformations that might have been
made. Firs, the gift could have been reformed to limit the secondary life estate to H, thereby excluding
any other husband to whom D might later be married. The vdidity of the remainder limited to D's
children is assured by this reform because it will vest or fail no * 744 later than the degth of the survivor
of H and D, both of whom were livesin being. Of coursg, it is not entirely clear that T intended to
exclude a subsequent husband of D from taking the secondary life estate, which is precisely what would
happen under this reform if D actudly remarried after H died or D and H were divorced. Furthermore,
this reform might not be permissible under the statute since it is areform of an interest other than the
nonvested interest that might violate the Rule.

Second, the gift to D's children might have been reformed by limiting the remainder to D's children who
survived T and aso survived the survivor of D and her husband. This reform saves the children's
interest because it assures that the interest will vest or fail no later than the deaths of D's children who
were livesin being. However, any after-born child of D would be excluded from the gift under this
reform.

Findly, the court might have reformed the gift to vest in D's children living at the desth of the survivor of
D and her surviving spouse but not later than twenty-one years after the deeth of the survivor of the
measuring lives determined under section 558.68(2)--precisely what would have happened if the court
had waited to seeif the interest timely vested rather than reform the gift before the wait-and-see period
expired. By waiting, however, ajudicid proceeding actudly may be avoided. By not waiting, ajudicid
reform might be made that is narrower than necessary, resulting in an exclusion of takers from the gift
who otherwise might have shared in the gift.



B. The Sothful Executor

Example#24. T diesin 1980. T devises Blackacre to 'X's issue who are living & the time the find
report for my estate is gpproved by the court having jurisdiction of my estate” While the find report is
judicidly approved within three years to T's death, under the might-have-been approach the gift to the
issue of X then living is void. Congder what might have been. In 1981 X could have a child. In 1982 X
and theissue of X living at T's death could die. In 2005 T's 'dothful executor' [FN126] could file the
find report for the estate with the court and have it approved in that year. Because the interest of X's
issue might not vest until 2005 when the find report isjudicidly gpproved, it isvoid. [FN127]

*745 Under wait-and-see, on the other hand, the gift to X'sissue living when the find report is
gpproved isgood if the fina report is gpproved within twenty-one years of T's death. Indeed, the gift is
good aslong asthefind report is approved within twenty-one years of the degth of the survivor of X,
X'sissue, their grandparents, and their grandparents issue living at the time of T's deeth.

C. The Fertile Octogenarian

For perpetuity analys's purposesit is assumed, absent a statutory direction to the contrary, [FN128]
that al persons are capable of having children without regard to their age or physica condition. This
assumption can result in invaideting gifts under might-have-been even in those casesin which the
probability that a person will have a child is so remote as to be negligible. Professor Leach incgpsulated
this particular absurdity through the immortal ‘fertile octogenarian.’ [FN129]

Example #25: T devises property to A for life and after A's death to A's children who attain the age of
fifty. A, age eighty, awidower, and A's four children, ages forty-six through fifty-eight, survive T. Under
the might-have- been gpproach the gift to A's children is void. [FN130] Consider what * 746 might
have been. A'sfour children who survived T might die within one year of T'sdeath. A, age eighty, then
might have another child (no doubt with awife born after T died) and then die when the after-born child
was under the age of twenty-nine. Because the after-born child of A could not attain age fifty within
twenty-one years of A's degth, the gift to the child isvoid. The gift to any of A's children who attained
age fifty within the permissible period under the Rule, indluding their own lifetimes, aso isvoid.

[FN131] If the law had not presumed A capable of having more children, but rather assumed A
incapable of having children for perpetuity andyss purposes, the gift to A" s children who attain age fifty



would have been good since it necessary would vest or fail to vest in the lifetime of A's children who
survived T.

Under await-and-see gpproach, A and A'sfour children who survive T are measuring lives. If the gift
actudly vestsin A's four children at or after A's deeth, it is good under the Rule. Even if the
promiscuous octogenarian did have another child (by birth or adoption), the gift would be good as long
asit vested in interest [FN132] or failed to vest within twenty- one years of the desth of the survivor of
A, A's children, their grandparents, and the grandparents issue living at the time of T's degth.

D. The All-or-Nothing Rule

Example #26: T died in 1980. T devised property to X in trust to pay the incometo A for life,
remainder to A's children who attain age twenty-five. T was survived by A, age fifty, and three children
of A, agesfifteen, nineteen, and twenty-seven. Subsequently, A's three children could die and then A
might have a child who is under the age of four at the time of A's death. This child could not attain age
twenty-five within twenty-one years of A's death. The gift to this fantasized after-born child of A might
not vest or fail to vest within the permissible period, and under the 'dl-or-nothing' rule thet gift to this
child and to dl of the other children of A isvoid. Under the dl-or-nothing rule, if a gift isvoid asto any
member of aclass, the gift isvoid asto al members of the class. [FN133]

*747 Under the wait-and-see approach, the gift to A's children who attain age twenty-five is good
under any number of Stuations. If A never has any more children, the gift is good because it vests or
falsto vest no later than the death of A's three children who were livesin being at the creation of the
interest. If A dies survived by any child born after T died who is over the age of four at A's degth, the
gift isaso good because it will vest or fail within twenty-one years of A's death. It is dso good, even if
A's after-born child is under the age of four a A's degth, if he or she attains age twenty- five or falsto
atain such age within the lifetime of his or her older shlings living a T's death or within twenty-one
years after the deeth of the survivor of them or any of the grandparents or issue of grandparents of A
and hisissueliving a thetime of T's deeth.

Suppose, however, that the after-born child cannot attain the age of twenty- five within twenty-one
years of the death of the survivor of the measuring lives. Would the gift to the after-born child of A
necessarily be void? The answer should be no. Under section 558.68(3)--the statutory cy pres



rule--the court could reform the gift to A's after-born child to vest it in the after- born child at that age
closest to the age of twenty-five, determined by adding twenty-one to the after-born child's age at the
time of the desth of the survivor of the measuring lives, if to do so would more closdy gpproximate T's
intent. For example, if A dies survived only by an after-born daughter who is age two a A's degth, the
class gift could be reformed to vest in the daughter if she attains age twenty-three. [FN134] In
fashioning this reform the court implicitly assumesthat T would prefer the daughter to take at this earlier
age than not to take at al. Suppose, however, that A had a son who survived T but died at age
twenty-four. Under the terms of the instrument the son's interest fails because he did not attain age
twenty-five. Could the court, in reforming the gift to save the interest of the after-born daughter, so
reduce the age contingency with respect to the son, who survived T but faled to attain age twenty-five?
Thisisobvioudy adifficult question. It could be argued that the age contingency for this child cannot be
reduced because reform is not necessary to save the gift to this child from a perpetuity violation. This
argument would be more persuasive, of course, if A never had an after-born child under the age of four
at A's deeth, since the interest of no child of A would be vaidated by reducing the age contingency. On
the other hand, in this case in which A had an after-born daughter, reformation of the age contingency
to save the gift to the daughter under the Rule and aso to save the gift to the son that timely failed may
be necessary to most closdaly gpproximate T'sintent and furthermore to avoid an unequd distribution
among A's children.

The harshness of the dl-or-nothing rule could be ameliorated partially under the so-called subclass
exception. Under the subclass exception, * 748 if the creator |eft gifts to separate subclasses the vadidity
of each subclass gift was determined separately from any other subclass gift. [FN135] Because the
wait-and-see gpproach never can operate to invalidate a gift that would have been vaid under a
traditiona perpetuity analys's, the subclass exception, if applicable, will continue to validate a subclass
gift that cannot possibly vest too remotely. On the other hand, the wait-and-see gpproach may operate
to validate subclass gifts that otherwise would beinvdid.

Example #27: T died in 1980. Under T'swill, T devised property to X in trust to pay theincometo A
for life. On A'sdeath T directs that the corpus shal be divided into separate shares, one for the primary
benefit of each child of A who survives A and one share for the issue collectively of each child of A
who predeceases A. Each share sat asde for a surviving child of A shal be held in further trust. Under
the terms of this further trugt, dl incomeis payable to the child and on his or her degth the corpusis
digributable to his or her surviving issue or, if none, to A's other issue then living per stirpes. A and
three children of A-B, C, and D--survive T. In 1982 A has another child, E. The secondary life estates
in A'ssurviving children, including E, are good in dl events under the Rule. They vest or fall to vest no
later than the degth of A, who was alifein being. Smilarly, the outright gift to the issue of any child of A
who predeceased A isgood sinceit vests or failsto vest no later than the death of A.



Under the subclass exception, the remainders following the secondary life estatesin each child of A
who survived T-B, C, and D--are good. They vest or fail to vest no later than the deaths of A and each
child who was alifein being a T's desth in 1980. The remainder following the secondary life etate in
E, who was bornin 1982, is void under atraditiond perpetuity andyss becauseit is possible that the
interest of E's children will not vest within twenty-one years of the death of A or any other mesasuring
life

Under the subclass exception, because the remainders following the secondary life estates were
subgtantialy independent from each other, the vaidity of each was separately determined asif T had
initidly created four separate trusts: one to terminate on the degth of the survivor of A and B, both of
whom were livesin being; one to terminate upon the deeth of A and C, both of whom werelivesin
being; one to terminate on the death of the survivor of A and D, both of whom were livesin being; and
one to terminate on the deeth of the survivor of A and E, one of whom was not alifein being.

With respect to the remainder interest created in the issue of B, C, and D, the gifts are good without the
need to wait and see because in dl eventsthey will vest or fail to vest upon the deaths of thelivesin
being. The wait-and-see gpproach would be available to measure the vaidity of the remainder following
the secondary life estate in any child of * 749 A born after T's death. For this purpose the measuring
liveswould include A, B, C, and D and their grandparents and the grandparents issue who survived T.
The children of A who survived T-B, C, and D--are measuring lives because they have a contingent
beneficd interet in the property held in trust initidly for A" s primary benefit but which ultimeately may
be set aside into separate truds for the benefit of A's surviving children and their issue. This contingent
interest isthe additiond interest they would have received in the trust property if A had not had an
after-born child. Alternatively, they are measuring lives because they are issue of A's grandparents. A is
aso amessuring life because A is entitled to the income from the share ultimately set asde for E.
Accordingly, under the wait-and-see gpproach, the gift to theissue of E isvdid if it vests within the
lifetime of B, C, or D or within twenty-one years of their deaths and the deeths of A and the survivor of
any other measuring life. [FN136]

Cy presdso may be available to vest an interest in E's branch of the family. A number of possibilities
exid. Firg, if E survivesdl of the measuring lives by twenty-one years, the court might terminate the
trust for E and didtribute the corpusto her. In thisway any property distributed to E ultimately might be
digtributed to E's family. The difficulty with thisreform isthet it vests the interest in an unintended
beneficiary. Reform in this manner might be judtified if it were determined that T intended the property
to remain in E'sfamily rather than to passto T's hars. Alternatively, the court might vest the remainder
following E's life estate in E's children living a the expiration of the twenty-one-year period, if any, even
though thet interest will not then become possessory in those children if E isthen living. Reform in this



manner, of course, would exclude any subsequently born or adopted children of E. If E has no children
then living, the court's choices may be limited to vesting the interest in E or in T's heirs. While section
558.68(3) mandates that reform most closdy approximate T'sintent, if no reform can closdy
gpproximate that intent the court has no adternative but to apply the Rule, void the interest, and vest the
reversonin T'sheirs

E. The Age Contingency Case

The age contingency problem is not confined to gifts to aclass. Giftsto individuals may be conditioned
expresdy on theindividud ataining a certain age or satisfying some other contingency that might or
might not occur within twenty-one years after the livesin being.

Example #28: In 1980 O conveys property to T in trust to pay the incometo X for life and after X's
degth to digtribute the corpus to X's oldest surviving daughter if she atainsthe age of thirty. Under the
might- * 750 have-been gpproach the gift to X's oldest surviving daughter isvoid even if shewasalife
in being a the time of the conveyance. Since the identity of the daughter in whom the gift might vest
could not be ascertained until X's degth, any daughter of X living at the time of the conveyance could
not be a measuring life. Condder what might have been. X and his daughter A areliving a the time of
the conveyancein 1980. A diesin 1981 and in 1982 X has another daughter who is under the age of
nine a the time of X's deeth. This daughter could not attain age thirty within twenty-one years of X's
desth. Since this scenario might have occurred, the gift is void.

Under the wait-and-see approach the gift is good under any number of possible scenarios that actualy
occur. If X's daughter A, who was dive a the time of the conveyance, survives X and attains age thirty,
the gift isgood. Since A was ameasuring life, the gift vestsin her own lifetime. If A predeceased X, the
giftisgood if it vestsin any other oldest surviving daughter of X who attains age thirty and was dive a
the time of the conveyance. The gift isaso good if the oldest surviving daughter of X was born after the
date of the conveyance but was over the age of nine at X's death. If the oldest surviving daughter of X
was under the age of nine at X's death, the gift isdso good if the daughter attains age thirty within
twenty-one years of the death of the survivor of the grandparents of X and X's daughter and those
grandparents issue living a the time of the conveyance. If the gift cannot possibly vest within that time
period, it could be reformed under the cy pres doctrine to cause it to vest at whatever age is
determined by adding twenty-one to the age of the daughter at the time of the death of the survivor of
the livesin being. For example, if sheisthen age one, the gift could be reformed to vest in her if she
attains the age of twenty-two. Reform, in this case, would be predicated on the assumption that O



would prefer X's daughter to take at that age rather than not to take at all. [FN137]

In exercising their cy pres power, courts are directed to decree that reformation which most closely
gpproximates the creator's intent. |llustrative of a case in which the court gpplied cy pres but did not
tallor the reformation most closdly to approximate the creator'sintent is In re Edtate of Chun Quan Yee
Hop. [FN138] The testator died in 1954. Under hiswill he bequeathed property into atrust and
directed that the trust should terminate 'upon the death of my wife, Chun Lai Shee, or thirty (30) years
from the date of my death, whichever shdl last occur.' [FN139] Upon termination of the trust the
corpus was digtributable among the surviving children of the testator and the lawful issue of any
deceased child. In 1970 a suit was brought to determine the vaidity of the contingent gift. [FN140]
Under the might-have-been gpproach the gift to the children and other issue of the * 751 testator was
void. Congder what might have been. Within one year of the testator's death al of his children who
survived him could have children and theresfter the testator's surviving children and his wife could die.
Because the corpus could not vest in the after-born grandchildren for another twenty-nine years, the gift
would be void. The court did not sustain the gift by applying the wait- and-see approach. Rather, the
court reformed the gift to substitute twenty-one for thirty. [FIN141] Therefore, as reformed, the gift was
distributable among the children and more remote issue living on the death of the testator's wife or
twenty-one years after the testator's death, whichever last occurred.

While laudable for saving the gift, the actud reformation decreed is not one that most closdy
approximated the testator's intent. If the court could reform the will to subgtitute twenty-one for thirty, it
could have reformed the will in another manner. A review of the testator's will discloses thet the event
which could have resulted in invdidity is the desth of the testator's wife within nine years of the testator's
degth. Thus, the court could have reformed the gift without any violence to the testator's intent if it had
samply decreed that if the testator's wife died within nine years of the testator's deeth, the trust would
terminate twenty-one years after her death rather than thirty years after the testator's deeth. Since the
testator's wife actudly survived the testator by nine years this reformation validates the gift without
upsetting the testator's plan at dl. This criticism of the case suggests that in fashioning a reform the court
should isolate the contingency which could result in invdidity and decree whatever reformation avoids
that contingency. Reform in this manner should more often than not do the least possible violence to the
crestor's intent.

F. Powers of Appointment

In applying the might-have-been approach to interests created by the exercise of a genera inter vivos



power or interests that are to take effect upon the termination of agenerd inter vivos power, the period
of the Rule begins to run from the date of the exercise of the power or the date the power terminates.
[FN142] Any andysis of the validity of the gppointment or interest in default of exercise is determined
as if the donee of the power owned the gppointed property in fee and, in the case of the termination of
the power, exercised the power in favor of the takersin default. [FN143]

Example #29: O transferred property to T in trust to pay theincometo A for life and after A's death to
disgtribute the corpus to A's children who attain age twenty-five. A isthen childless O grants A a
generd inter vivos power to appoint to anyone, including A. If A exercises the power, the period of the
Rule begins to run from the date of the exercise, not the date of the crestion of the power. [FN144] If
A dies never having exercised * 752 the power, the period of the Rule beginsto run from A's deeth.
[FN145] Thus, if A falsto exercise the power and dies survived by a child under the age of four, the
interest of such child as taker in default of gppointment is good under the Rule. It will vest or fail inthe
child's own lifetime and the child was alife in being a A's deeth when the period of the Rule began to
run. If A had aspecid inter vivos power rather than a generd inter vivos power, under the
might-have-been gpproach the interest of A's children who attain age twenty- five would have been
void. In this case the period of the Rule would run from the time of the conveyance [FN146] and
consdering what might have been, the interest of A's children would be void.

If the donee possessed either a generd testamentary power or a specia power, the period of the Rule
beginsto run from the date of the creation of the power [FN147] dthough a'second look' is permitted
to determine the vaidity of the appointment or the interests of the takers in default. Under the
second-look doctrine, facts and circumstances in existence at the time of the exercise or termination of
the power may be related back to the time of the creation of the power to determine the vdidity of the
appointment or interest of the takersin default. [FN148] Second-look;, in other words, servesto limit
the possible scenarios that might have been concocted to test the vdidity of an interest.

Example #30: T devises property to X in trust to pay theincometo A for life and after A's death to
didribute the corpus among A'sissue as A gppoints by will, outright or in further trudt. If A failsto
exercise the power, the corpus is digtributable to A's children who attain age twenty-five. Since A has
only aspecia power, the period of the Rule beginsto * 753 run from T's death. Under the second-look
doctrine, however, the interest of the takersin default--A's children who attain age twenty-five--isvdid
if dl of A'schildren who survive A were dso dive a T's death. Theinterest dso would be valid if any
child who survived A was concelved and born after T had died and was over the age of four at A's
desth. In either case the second-look doctrine forecl oses the necessity to hypothesize an invaidating
scenario under which A might have another child who would be under the age of four at A's deeth.



Similarly, if A exercised the specid power and gppointed the property in further trust to pay the income
to his surviving children for their joint lives and on the death of the survivor of them to digtribute the
corpusto A's grandchildren, the interest of A's grandchildren would be good if dl of A's surviving
children were dive at the time of T's degth. In this case the remainder in A's grandchildren would vest
or fal no later than the death of A and A's children, al of whom were livesin being at thetime of T's
death. If any surviving child of A had been conceived and born after T had died, however, the interest
in A's grandchildren would have been void because, applying the might-have-been gpproach, their
interest might vest more than twenty-one years after the desth of A and A's children living at the time of
T's deth. For example, A's after-born child might survive A and A's children who survived T, the
donor of the power, by more than twenty-one years. The second-look doctrine was not as powerful as
the wait-and-see approach and did not validate the grandchildren'sinterest if the interest actudly vested
within twenty-one years of the degth of the survivor of A and A's children living a T's deeth. With the
gtatutory adoption of the wait-and-see approach, the validity of the interest of A's grandchildren may be
tested not only by a second look, but aso by the actua-events test. If the interest actudly vests within
twenty-one years of the deseth of al of the measuring lives determined under the statute dive @ the time
of T'sdesth, itisvdid.

V. CONCLUSION

Admittedly, the preceding discussion hasfailed to congder any number of possible dispositions that
might be saved from running afoul of the Rule under the wait-and-see and cy pres reforms.
Nonethdless, the illustrations are sufficient to give the reader some appreciation of the reach of the new
datute. Furthermore, the discussion preceding the illugtrations highlights the technical operation of the
Satute.

Both the wait-and-see and cy pres reforms should be wel come additions to the lowa Code. The
wait-and-see gpproach will operate to prevent the frustration of a creator's dispositive schemein the
overwhelming number of ingances in which a nonvested interest would be void under the
might-have-been approach. Cy preswill be limited to those few cases when the wait-and-see approach
will not save the gift. These reforms will be greeted warmly both by beneficiaries whose interests are
saved by the * 754 reforms and by atorneys who otherwise might have been held liable to beneficiaries
because the nonvested interest violated the Rule. [FN149] The reforms, however, should not be
viewed by the bar as a substitute for the proper drafting of instruments, because it cannot be assumed
that lowalaw will gpply to the condruction of the digpogtive instrument. Thus, a premium remains on
the use of perpetuity savings clauses to validate interests that otherwise would be void under the
might-have-been approach.
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FN1. Act of Apr. 22, 1983, ch. 558, 558.68, 1983 lowa Acts 32 (amending IOWA CODE 558.68
(1983)) (effective duly 1, 1983) [hereinafter cited as lowa Act]. See infranote 18 and accompanying
text for a statement of the common- law Rule Againgt Perpetuities. For an analysis of the proper
capitdization of the Rule, see Dukeminier, Perpetuities: Contagious Capitdization, 20 J. LEGAL
EDUC. 341 passim (1968).

FN2. RESTATEMENT (SECOND) OF PROPERTY (Tent. Draft No. 2, 1979).

FN3. 1d. 1.4-.5. The new lowa statute provides:

558.68 Per petuities.

1. A nonvested interest in property is not valid unlessit must ves, if a al, within twenty-one years after
one or more livesin being at the creetion of the interest and any relevant period of gestation.

2. a In determining whether a nonvested interest would violate the rule againgt perpetuitiesin
subsection 1, the period of the rule shall be measured by actud events rather than by possible events, in
any casein which that would vdidate the interest. For this purpose, if an examination of the factsin
exigence a the time the period of the rule beginsto run reveds alife or livesin being within twenty-one
years after whose degths the nonvested interest will necessarily ves, if it ever vedts, that life or lives are
the measuring lives for purposes of the rule againgt perpetuities with respect to that nonvested interest
and that nonvested interest is vaid under the rule.

b. If no such life or lives can be ascertained a the time the period of the rule beginsto run, the
measuring lives for purposes of therule are dl of the following:



(1) The crestor of the nonvested interest, if the period of the rule begins to run in the crestor's lifetime.

(2) Those persons dive when the period beginsto run, if reasonable in number, who have been
selected by the cregtor of the interest to measure the vaidity of the nonvested interest or, if none, those
persons, if reasonable in number, who have a beneficia interest whether vested or nonvested in the
property in which the nonvested interest exigts, the grandparents of dl such beneficiaries and the issue
of such grandparents dive when the period of the rule begins to run, and those persons who are the
potentiad appointees of a gpecia power of gopointment exercisable over the property in which the
nonvested interests exist who are the grandparents or issue of the grandparents of the donee of the
power and aive when the period of the rule beginsto run.

(3) Those other persons dive when the period of the rule beginsto run, if reasonable in number, who
are specificdly mentioned in describing the beneficiaries of the property in which the nonvested interest
exigs.

(4) The donee of agenerd or specia power of gppointment if the donee is dive when the period of the
rule beginsto run and if the exercise of that power could affect the nonvested interest.

3. A nonvested interest that would violate the rule againgt perpetuities whether its period is measured by
actud or by possible events shdl bejudicialy reformed to most closely gpproximate the intention of the
crestor of theinterest in order that the nonvested interest will vest, even though it may not become
possessory, within the period of the rule.

4. This section is applicable to al nonvested interests created on, before, or after July 1, 1983.

lowa Act, supranote 1.

FN4. Nonvested interests for purposes of the Rule include (1) contingent remainders, (2) vested
remainders subject to open, (3) vested remainders subject to open and complete divestment, (4)
shifting executory interests, and (5) springing executory interests. See Kurtz, The lowa Rule Againgt



Perpetuities: A State of Little or No Law, 65 IOWA L. REV. 177, 182-83 nn.23-25 (1979).

FN5. The Restatement (Second) of Property provides:

The period of the rule againgt perpetuities begins to run in a donative trandfer with respect to a
non-vested interest in property as of the date when no person, acting alone, has a power currently
exercisable to become the unqudified beneficid owner or al beneficid rightsin the property in which
the non-vested interest exists.

RESTATEMENT (SECOND), supranote 2, 1.2. The following genera principles accord with the
preceding Restatement (Second) view:

1. A future interest created by will is deemed created at the testator's death, and a future interest
crested by deed is deemed created at the time of delivery.

3L.SIMES& A. SMITH, THE LAW OF FUTURE INTERESTS 1226 (2d ed. 1956).

2. A future interest created by a deed under which the grantor has reserved a power to revoke is
deemed created only when the revocation power no longer exigs.

See, e.g., Cook v. Horn, 214 Ga. 289, 292-94, 104 S.E.2d 461, 463-64 (1958); Schenectady Trust
Co. v. Emmons, 261 A.D. 154, 157, 25 N.Y.S.2d 230, 233 (App. Div. 1941); seedso J. GRAY,
THE RULE AGAINST PERPETUITIES 524.1 (R. Gray 4th ed. 1942).

3. A future interest created by the exercise, or resulting from the nonexercise, of a presently exercisable
genera power of gppointment which enables the donee to gppoaint to himself is deemed created on the
date of the exercise or the date the power ceases.



See Second Nat'l Bank v. Harris Trust & Sav. Bank, 29 Conn. Supp. 275, 280, 283 A.2d 226, 229
(Super. Ct. 1971).

4. A future interest created by the exercise, or resulting from the nonexercise, of a specia power of
gppointment or agenera testamentary power of gppointment is deemed created on the date the power
was created, not the date of exercise or the date the power ceases.

See, eg., Hawkinsv. Ghent, 154 Md. 261, 265, 140 A. 212, 214 (1927) (special power); Minot v.
Paine, 230 Mass. 514, 523, 120 N.E. 167, 171 (1918) (general testamentary power); Marx v. Rice, 3
N.J. Super. 581, 588, 67 A.2d 918, 922 (Ch. Div. 1949) (general testamentary power). In Industrial
Nat'l Bank v. Barrett, 101 R.I. 89, 220 A.2d 517 (1966), the Rhode Idand Supreme Court held that
the vaidity of afuture interest created by the exercise of agenerd testamentary power of appointment
was measured from the date of the exercise. Id. at 98, 220 A.2d at 524. This holding is contrary to the
weight of American authority but accords with the prevailing English view. See Rousv. Jackson, 29
Ch. D. 521, 526 (Ch. Div'l Ct. 1885); seeadso3L. SIMES & A. SMITH, supra, 1274-1275.

The digtinction between presently exercisable general powers and other powersis predicated on the
notion that the only thing standing between the donee of a presently exercisable power and possesson
of the gppointive fund is a piece of paper. With respect to all other powers the donee cannot acquire
possession.

While the perpetuity period runs from the creation of a specid or generd testlamentary power, the
vdidity of the exerciseis determined under the so- called 'second look' doctrine. See J.
DUKEMINIER & S. JOHNSON, FAMILY WEALTH TRANSACTIONS 1034-36 (1978).

5. A generd testamentary power or specia power limited in favor of an unborn person isvoid ab initio.
The power isvoid under traditiona perpetuities analysis because the donee, if born, could conceivably
exercise the power beyond the permissible period.

See Burlington County Trust Co. v. Di Castelcicala, 2 N.J. 214, 224-25, 66 A.2d 164, 169 (1949).



FN6. lowaAct, supra note 1, 558.68(3).

FN7. RESTATEMENT (SECOND), supranote 2, introduction at 17.

FN8. Kurtz, The lowa Rule Againgt Perpetuities: A State of Little or No Law, 65 IOWA L. REV. 177
(2979).

FNO9. See infra notes 12-24 and accompanying text.

FN10. Seeinfra notes 25-107 and accompanying text.

FN11. Seeinfranotes 108-17 and accompanying text.

FN12. lowaAct, supranote 1, 558.68(1).

FN13. See Butler v. Butler, 253 lowa 1084, 1127-28, 114 N.W.2d 595, 620-21 (1962); Wagner v.
Wagner, 248 lowa 353, 359, 79 N.W.2d 319, 323 (1956); Bankers Trust Co. v. Garver, 222 lowa
196, 201-02, 268 N.W. 568, 571-72 (1936); Jordan v. Woodin, 93 lowa 453, 465, 61 N.W. 948,
952 (1895); Phillipsv. Harrow, 93 lowa 92, 106, 61 N.W. 434, 438-39 (1894); Meek v. Briggs, 87
lowa 610, 618-19, 54 N.W. 456, 458 (1893); Todhunter & Williamson v. Des Maines, I. & Mo.
R.R., 58 lowa 205, 206-07, 12 N.W. 267, 268 (1882).

FN14. Former 558.68 provided: 'Every disposition of property is void which suspends the absolute
power of contralling the same, for alonger period than during the lives of personsthen in being, and
twenty-one years thereafter. |IOWA CODE 558.68 (1983), amended by lowa Act, supranote 1.



